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PENALTY OPINION LETTERS FOR TRANSACTIONS THAT
MAY BE TAX SHELTERS

Product Profile

The Taxpayer Relief Act of 1997 broadened the definition of “tax shelter” for purposes of the 20-
percent substantial understatement penalty. Effective for items (e.g., deductions, deferrals, tax-
free treatment) with respect to transactions entered into after August 5, 1997, a “tax shelter” is
any entity, investment, plan or arrangement (e.g., partnership, joint venture, merger/acquisition,
or other tax advantaged transaction) with “a significant purpose™ (instead of “the principal
purpose”) of avoiding federal income tax. The preferable manmner for a taxpayer to avoid this
penalty for a tax shelter position is by qualifying for the reasonable cause exception to the
penalty. Reasonable and good faith reliance by a taxpayer on a well-reasoned opinion of a tax
professional can significantly enhance the likelihood of a client successfully qualifying for the
reasonable cause exception. In order to provide this protection, the opinion must conclude
that there is a greater than 50-percent likelihood (i.e., that it is more likely than not) that
the position will be upheld if challenged by the IRS.

Our penalty opinion letter product consists of a careful review of a proposed retumn position
followed by a written opinion letter concluding that the position is more likely than not correct.
In limited instances, it also may be appropriate for KPMG to opine that it is more likely than not
that the penalty will not apply (or, put another way, that the reasonable cause exception applies).
In certain cases, such as where an opinion is provided by a promoter with an economic stake in
the transaction, a concurring opinion by KPMG may be advisable. Because of the tax law
change, this product potentially has a huge market and can generate high-margin (and in
many cases large fee) engagements when priced on a value-added, fixed-fee basis.

As a general rule, we should not promote the issuance of an opinion letter on whether the penalty
applies. Opining on whether the penalty applies (for example, that it is more likely than not that
the substantial understatement penalty will not apply to the return position) generally does not
afford clients any protection in their dealings with the IRS that is not already provided by opining
that the return position is more likely than not correct. Notwithstanding, we do anticipate
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situations in which either a client requests such an opinion, or it will be appropriate to issue such
an opinion.

Optimal Target Characteristics

The optimal target is a corporate or non-corporate client (e.g., individual, trust, LLC, or
other non-corporate taxable entity) that plans to enter into a transaction with significant
federal income tax risk, or that proposes to take a particular tax return position on a
return that has not yet been filed with respect to a transaction with significant federal
income tax risk that was entered into after Angust 5, 1997 (the effective date of the new
definition of “tax shelter”). Corporate clients that entered into transactions with
significant federal income tax risk before August 6, 1997 and that have not yet taken return
positions for those transactions also could be strong opinion letter candidates in view of the
tougher reasonable cause rules for corporations.

Typical Buyer

Tax Director or CFO.

Pricing and Fee Guidelines

The fee for an engagement involving ONLY the issuance of an opinion letter to enhance the
taxpayer’s position vis-4-vis the substantial understatement penalty should take into account a
number of factors, including -the complexity of the issues, the size of the transaction, and the risk
that the penalty will be asserted. The minimum fee for an opinion letter concluding that a return
position is more likely than not correct generally should equal 10 percent of the penalty exposure,
depending upon the presence or absence of the factors noted above.

Example 1: A corporate client would like us to prepare a penalty opinion letter
concluding that it is more likely than not that a $3,000,000 deduction on the corporation’s
federal income tax return will be upheld if challenged by the IRS. Assuming a 35%
federal income tax rate, if the deduction is disallowed, the underpayment of tax
attributable to this deduction is $1,050,000 (i.e., $3,000,000 deduction x 35% tax rate).
The penalty exposure is $210,000 (i.e., $1,050,000 tax underpayment x 20% penalty
rate). The suggested fee for the opinion lettér supporting this position would be
approximately $21,000 (i.e., $210,000 penalty exposure x 10% fee), increased or
decreased depending upon such factors as the size, risk and complexity of the transaction.
Because in this case the size of the transaction is relatively small, the fee might be
increased by 5 percent, so that the fixed fee agreed to in the engagement letter would
equal $32,000 (i.e,, $210,000 penalty exposure x 15%, rounded to the nearest $1,000).

Example 2: The facts are the same as in the preceding example, except the penalty
exposure is $3,500,000, instead of $210,000. In this case, a fixed fee of $245,000 (i.e.,
$3,500,000 penalty exposure x 7% fee) might be more appropriate given the larger size of
the transaction, and depending upon the other factors involved.
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A premium above the 10 percent fee guideline generally should be charged for an opinion that
concludes that it is more likely than not that the penalty will not apply (as opposed to the
position being correct), in view of the additional risk to KPMG for such opinions. Fee terms also
should state that we will be compensated for time and expense in those situations in which we
conclude following our review that we cannot issue a more-likely-than-not opinion letter.

To help ensure istency in application of the pricing model for this product, the
engagement terms for a penalty opinion letter-only engag t which prop a fee of less
than 10 percent of the penalty exposure must be approved, before the engagement letter is
sent to and signed by the client, by the engagement partner’s area LOB or DS tax leader.
Additionally, to help us track our success in penetrating the marketplace, a copy of all
penalty opini gag t letters must be forwarded to the Tax Innovation Center
(attention Sheila Butler) in Washington National Tax.

Also, all proposals to issue an opinion letter concluding that it is more likely than not that
the penalty (as opposed to the tax position) will not apply are to be approved by Larry
DeLap, the Partner-in-Charge of the Department of Professional Practice-Tax prior to

is of the t letter.

540!

Of course, if KPMG markets the underlying product (e.g., a tax advantage transaction), we often
will issue an opinion letter as part of that engagement and it will be priced in accordance with the
terms of that engagement. When we market the underlying product and provide a penalty
opinjon letter, the client generally should be advised to obtain a concurring penalty opinion letter
to minimize the client’s exposure to the substantial understatement penalty.

Service Delivery

Penalty opinion letters are designed to be marketed and delivered by local office client service
engagement teams, in consultation with appropriate WNT personnel. All opinion letters that
involve transactions that may be considered tax shelters and that opine on the merits of a
return position for purposes of the substantial understatement penalty are to be reviewed
by a partner in the applicable technical resource group in WNT and by any of the
following members of the Practice, Procedure and Controversy group in WNT before the
opinion is issued: Mark Ely, Ken Jones, or Eve Elgin.

Competitors’ Product Assessment
Key Competitors: Large accounting firms and law firms.
Competitors’ Strengths: Large accounting firms have a large client base, personal contacts, and

strong marketing skills. Law firms may be able to opine on non-tax issues and there is the

perception that information provided to law firms is more likely to be privileged. Both generally
have the requisite technical skills for this product.
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Competitors’ Weaknesses: We are not currently aware of anyone actively marketing penalty

opinion letters. We have an opportunity to be “first-to-market” with a structured penalty opinion
letter product.

Product Toolkit

A product toolkit has been created to assist you with marketing and delivering penalty opinion
letters. The toolkit, available through KMan at Services/Tax Services/Hot Tax Products/Tax
Planning Strategies/Penalty Opinion Letters, contains the following itemns:

Technical executive summary

Prospecting letter for clients/targets

Sample engagement letter

Sample “on-the-merits” opinion letter

Client Q&As (anticipated frequently asked questions for use as a sales tool)

*® » " & 0

Action Required by the Client Service Professionals

All client service professionals should identify all clients and major targets to whom this product
should be presented. The following summarizes the action steps for selling and delivering a tax
shelter penalty opinion letter: ’

1. Identify corporate and non-corporate clients/targets that have an item/will have an item with
significant federal income tax risk (post August 5, 1997 transactions only for non-corporate
- targets) for which a return filing position has not yet been taken, and for which the penalty
. exposure for the position is in excess of $100,000.

2. Discuss in a face-to-face meeting with the client/target our tax-shelter penalty opinion letter
product. The technical executive summary and client Q&A documents included in the toolkit
should be very helpful in preparing for and conducting these client/target meetings.
Clients/targets with no current activity, but for whom items with significant federal income
tax risk are anticipated, should be sent a personalized version of the prospecting letter
(included in the toolkit).

3. For penalty opinion letter proposals for audit clients, discuss with the Audit partner, and the
client if appropriate, the financial statement ramifications of the opinion letter. For example,
if we conclude that the position has only a 51% likelihood of success, it may be necessary to
“cushion™ the tax provision relative to that position; however, if we believe the position has,
for example, an 80% likelihood of success (even though we would still only issue a “more-
likely-than-not opinion), documentation of that conclusion in the audit workpapers, as
opposed to a tax provision cushion, may be all that is necessary .

4. Secure a signed engagement letter (a sample is provided in the toolkit) pursuant to the

guidelines set forth above (generally a minimum fixed fee of 10 percent of the penalty
exposure; LOB/DS area tax leader approval if less; DPP-Tax approval for proposals to issue
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an opinion letter concluding that it is more likely than not that the penalty will not apply;
forward a copy of the signed engagement letter to the Tax Innovation Center (attention Sheila
Bautler) in WNT).

5. Prepare the opinion letter, and have it reviewed by BOTH the appropriate technical group
AND the Practice, Procedure and Controversy group in WNT prior to delivery to the client.
If following your review and analysis (and consultation with WNT if appropriate) you
conclude that we cannot issue a more-likely-than-not opinion, you should so inform the client
immediately.

6. At the same time as delivery of the opinion letter, submit a bill requesting immediate
payment for the amount set forth in the signed engagement letter. If an opinion letter will not
be issued, a bill in an amount equal to time and expense for our review and analysis should
be sent to client once you have communicated that we cannot issue the opinion letter.

Technical questions on pexialty opinion letters should be directed to Mark Ely (202-467-3854),
Ken Jones (202-467-3748), or Eve Elgin (202-467-3968) of the Practice, Procedure and
Controversy group in WNT.

Doug Green,
National Partner-in-Charge,
Tax Products & Solutions

Distribution;
U.S. Partners
Tax Management Group

Tax Product Alert is 2 periodic publication of KPMG’s Tax Practice and is edited by Mark A.
Springer, Partner-in-Charge of the Tax Innovation Center. AN issues of Tax Product Alert are
available through KMan at Services/Tax Services/Tax Publications/Tax Product Alert.

The information contained in Tax Product Alert is general in nature, Any technical discussion is
based on autherities that are subject to change. The reader is responsible for evaluating and
determining the applicability of the information contained herein to specific facts and situations.
Additional due diligence to assess the viability of any strategy, issue, or opportunity presented in
Tax Product Alert is required. :
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Date: December 22, 1997

To: All'U.S. Partners
Tax Senior Managers and Managers

From: Doug Green - New York

Subject: Tax Product Alert FY98-02

This Tax Product Alert announces the wider application of a high-margin tax product: Tax
Shelter Penalty Opinion Letters -- a tax product that can be provided by local office client service
engagement teams across all industry segments. Although we have historically provided tax
shelter penalty opinion letters to our clients, we believe that the 1997 Tax Act change which
significantly broadens the definition of a "tax shelter” for purposes of the federal 20 percent
substantial understatement penalty creates a huge opportunity for KPMG. Many more
clients/targets should now be in the market for a tax shelter opinion letter as a way to
significantly enhance their ability to avoid the penalty for their "tax shelter” items (e.g.,
deductions/deferrals/tax-free treatment relating to partnerships, joint ventures,
mergers/acquisitions, and other tax advantaged transactions).

As indicated in the Alert, to help ensure the consistent marketing and delivery of tax shelter
penalty opinion letters, a product toolkit (including sample prospecting and engagement letters)
has been created and is available via KMan to assist client service professionals in marketing and
delivering this product. Please note that a standard pricing/fee model has been adopted for this
product, and that in order to ensure consistent application of that model, exceptions to the pricing
model must be approved, prior to being sent to and signed by the client, by the engagement
partner's area LOB or DS tax leader. Becauss of its broad application, we expect that every LOB
and DS tax partner and manager will have opportunities to actively sell and deliver this product.
And to help us measure our success, Area Tax Leaders and Area DS PICs will track and report
on the financial results for this product in their respective markets.

Since this product has broad application across all industry segments, please read the attached
carefully and consider all clients and targets for whom this tax product may apply.
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[SAMPLE CLIENT PROSPECTING LETTER]
{Insert date]
Private & Confidential

[Insert name]
{Insert address]

KPMG Opinion Letters Can Provide Significant Protection
Against the Substantial Understatement Penalty

Dear

We would like to alert you to a recent legislative change in the definition of “tax shelter”
that could significantly increase your [company’s] exposure to the substantial
understatement of income tax penalty for return positions. If the IRS challenges a
particular tax retumn position and asserts the penalty, it would equal 20 percent of the
underlying tax underpayment. A KPMG tax opinion letter can significantly enhance your
position against this penalty. '

Taxpayer Relief Act of 1997

The Taxpayer Relief Act of 1997 broadened the definition of “tax shelter” to include any
entity, investment, plan or arrangement with “a significant purpose” of avoiding or
evading federal income tax, effective for items with respect to transactions entered into
after August 5, 1997. Previously, a “tax shelter” had to have “the principal purpose™ of
avoiding or evading tax. While the IRS has not yet issued any guidance explaining the
meaning of this new definition of “1ax shelter,” the new definition potentially is so broad

that it could encompass most tax planning ideas. This change is important because stricter
penalty rules apply to tax shelters.

Tougher Rules for Tax Shelters

The substantial understatement penalty applies if there is an understatement of income tax
on a return that exceeds the greater of 10 percent of the tax required to be shown on the
return or $5,000 ($10,000 for a C corporation). See section 6662(d)(1) of the Internal
Revenue Code. [Add as part of this paragraph, whichever of the following two
options applies:]

[Option #1: Non-corporate taxpayer — If the understatement of tax is due to a tax
shelter item, a non-corporate taxpayer can avoid the penalty only by proving to the IRS
that the taxpayer either (i) reasonably believed that the tax treatment of the item was more
likely than not the proper treatment and that there was “substantial authority” for that

| Permanent Subcommittee on lnvestigationsl
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treatment, or (ii) qualifies for the reasonable cause and good faith exception to the
penalty.] -

[Option #2: Corporate taxpayer ~ If the understatement of tax is due to a tax shelter
item, a corporate taxpayer can avoid the penalty only by qualifying for the reasonable
cause and good faith exception to the penalty.]

KPMG Opinion Letters

A KPMG opinion letter can be of significant value in demonstrating to the IRS that you
qualify for the reasonable cause and good faith exception. Treasury regulations provide
that a taxpayer’s reasonable reliance on a well-reasoned opinion of a qualified tax
professional qualifies for the reasonable cause exception if, on the basis of all pertinent
facts and circumstances, the reliance was reasonable and the taxpayer acted in good faith.
To provide reasonable cause protection in the case of a tax shelter, the opinion must
unambiguously conclude that there is a greater than 50-percent likelihood (i.e., that it is
more likely than not) that the tax treatment of the tax shelter item will be upheld if
challenged by the IRS. .

You may wish to consider obtaining an opinion letter from KPMG for items that may be
considered to be attributable to “tax shelters” and for which you have not yet taken a
return position, to significantly reduce your potential penalty exposure for these positions.
We would be happy to work with you to identify items for which these tax opinion letters
could be issued.

Please call {insert name of KPMG professional] at {insert number] or drop anote at
the above address if you would like to discuss this matter further.

Sincerely,

KPMG Peat Marwick LLP

[Insert name}
[Partner/Principal]
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Q & A’S TO ADDRESS TARGET INQUIRIES ON TAX SHELTER
PENALTY OPINIONS

Q1: How does the Taxpayer Relief Act of 1997 make tax opinions more neéessary’.’

Al: The Act does this by forcing taxpayers to satisfy a higher standard in order to avoid
the substantial understatement penalty. A well-reasoned opinion letter from a qualified
tax professional is of significant help in proving to the IRS that the higher standard is
satisfied.

Before the Act, taxpayers could avoid the penalty by proving that there was substantial
authority for a position or by disclosing the position. After the Act, transactions are much
more likely to be considered “tax shelters.” This means that, to avoid the penalty,
taxpayers must show that they reasonably believed the return position was more likely
than not correct. The “more-likely-than-not” standard is more difficuit to satisfy than the
“substantial authority” standard.

Q2: Can I avoid the substantial understatement penalty without an opinion letter?

A2: Yes, but it’s much more difficult. Without an opinion (assuming a tax shelter), you
have to convince the IRS that you reasonably believed, at the time the return was filed,
that the return position was more likely than not correct. This is an uphill battle. With an
opinion, you have to demonstrate that you qualified for the reasonable cause and good
faith exception to the penalty. This usually is much easier to show. The regulations
provide that reasonable reliance on a well-reasoned opinion letter from a qualified tax
professional generally constitutes reasonable cause.

Q3: What are the advantages of a written, as opposed to an oral, opinion?
A3: Proof. Treasury regulations require that an opinion be based on all pertinent facts, as
well as reasonable assumptions, and apply the law to the facts, It is much more difficult

to demonstrate that these opinion requirements were satisfied if the advice is not in
writing.

Q4: Is an opinion letter an insurance policy against penalties?
A4: No. Opinion letters are of significant value in helping taxpayers demonstrate that
they qualify for the reasonable cause and good faith exception to the accuracy-related

penalty. However, the reasonable cause exception depends upon all facts and
circumstances.

Q5: Will you give me an opinion concluding that the penalty will not apply?
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AS: We generally issue opinions on the merits of a position, not on whether a penalty
applies to the position. In the case of a non-corporate taxpayer in a tax shelter, an opinion
on the merits is what helps the taxpayer show reasonable cause. An additional opinion on
whether the penalty applies provides no additional protection to the taxpayer in its
dealings with the IRS, but puts our firm at additional risk. In the case of a corporate
taxpayer in a tax shelter, an additional opinion on the penalty might help in establishing
reasonable cause, because the regulations refer to other factors (such as business purpose)
that could affect reasonable cause. If you like, we can examine these other factors with
the goal of issuing you an opinion that the penalty more likely than not will not apply.
Our fee for that type of opinion letter will be higher than the fee for the opinion letter that
only opines on the merits of your return position, because of our increased risk. We do
ot issue opinions that a penalty “will” not apply.

Q6: Another firm already has agreed to provide me with an opinion letter. Why do
1 need another opinion from you?

A6: This is a risk management decision. Some companies want more than one opinion
letter on particularly aggressive transactions to better manage their penalty exposure. At
other times, multiple opinions may be advisable if one of the firms issuing an opinion has
an economiic interest (e.g., as a promoter or contingent fee) in the transaction. Case law -
provides that an opinion of a professional advisor that is not independent of the
transaction may be given less weight than other opinions.

Q7: Will a “more-likely-than-not” opinion provide protection from the negligence
and disregard, as well as the substantial understatement, penalties? -

A7: Usually, yes. However, if a position is contrary to a final or temporary regulation, the
opinion would have to address that issue separately.
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Capital Transaction Strategies (CaTS)

Product Profile

The Capital Transaction Strategies (CaTS) team is a national group of Personal Financial
Planning (PFP) professionals dedicated to delivering high fee/high margin engagements by
identifying, marketing, and selling innovative strategies to high net-worth individuals who wish
fo minimize tax on the sale of an appreciated asset. CaTS team members work with local office
professionals to ensure the client’s goals and objectives are met, and innovative strategies are
properly implemented. ’

The objective of every CaTS engagement is to deliver a customized portfolio of tax solutions that
fit a client’s risk profile. To achieve this objective, the assigned CaTS team member first
analyzes a client’s needs, objectives and tolerance for risk. Based upon the client’s unique risk
profile and stated objectives, a portfolio of strategies deemed appropriate for achieving the
individual client’s goals is designed and presented for his or her approval. The goal of using this
portfolio strategy is to maximize engagement wins and the fees related thereto by offering
clients/prospects a mix of tax planning strategies, ranging from non-aggressive to “cutting edge,”
rather than a single “take-it-or-leave-it” technique.

The tax solutions deployed by the CaTS team include proprietary KPMG Peat Marwick e
strategies and unique ideas developed in concert with third parties. The CaTS team works
closely with the PFP Innovative Strategies Board and the tax practice’s Tax Innovation Center
(TIC) in Washington National Tax to identify, research, and develop cutting edge tax planning
strategies for high net worth individuals. Examples of KPMG proprietary strategies delivered by
the CaTS team that you may have heard of include the Investment Diversification Vehicle and
the Private Annuity Trust. External CaTS strategies include the Foreign Leveraged Investment
Program, foreign trust strategies, derivative based products, and insurance strategies.

EXHIBIT #97¢
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Optimal Target Characteristics

Every high net-worth individual seeking to sell a highly appreciated capital asset is a potential
CaTS engagement target. As many of the strategies also have estate and gift tax opportunities,
clients with an appetite to restructure their assets among their family members are also potential
targets. Ideal target clients include individuals who own stock in a closely held corporation that
may go public or be sold, and individuals seeking to cash-in on gains generated by the recent
market run-up. In any event, a target’s appreciated property should bave built-in gain of at
least §5 million.

Recent Success Stories

Since the beginning of FY *98, CaTS engagements have generated over $8 million in revenue for
KPMG, including a $1 million fee on a single engagement serviced through the Los Angeles
office that resulted in approximately $15 million in savings to the client. At the present time, the
CaTS Group is working on approximately 20 opportunities across the country encompassing
transactions vatued from $10 to $300 million.

Pricing and Fee Arrangements

CaTS engagements use a two phase fee structure. During the first phase (screening phase) a
CaTS team member analyzes a client’s overall situation, assessing the client’s objectives and risk
tolerance, and examining the proposed transaction that precipitated the engagement. The
customary fee for this phase is based on time plus out-of-pocket expenses, and generally ranges
between $5,000 and $40,000. The second phase (implementation phase) consists of designing
and implementing the chosen strategy(ies). The implementation phase is priced as a fixed fee,
and is determined based upon projected results, engagement complexity, and resource utilization.
If upon completion of the screening phase the client engages KPMG to perform the

implementation phase, the screening phase fee will be credited against the fee charged for
implementation. '
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CaTs is marketed by a select group of PFP professionals. Gregg Ritchie, Partner (Warner
Center), leads the CaTS team. The CaTS team members have been assigned responsibility by

region, and consists of the following professionals:

Northeast
Larry Foster, Partner (New York)
(212)872-7725

Dale B Senior Manager (Charlotte)
(704)335-5565

Southeast
Jeff Eischeid, Partner (Atlanta)
(404)222-3180

Dale Baumann, Senior Manager (Charlotte)
(704)335-5565

Tracie Henderson, Partner (Atlanta)
(404)222-3134

Southwest
Mark Watson, Partner (Dallas)
(214)754-2232

Deke Carbo, Partner (New Orleans)
(504) 584-1050

Mid-Atlantic
Mike Watkins, Partner (Philadelphia)
(215)299-3943

John Gardner, Senior Manager (WNT)
(202)467-3870

Midwest
Robert Jordan, Partner (St. Louis)
(314)444-1487

Robert Pedersen, Partner (Chicago)
(312)938-5062

David Zaudtke, Partner (Minneapolis)
(612)305-5686

West

Gregg Ritchie, PIC CaT§ (Wamner Center)
(818)227-6905

Randy Bickham, Senior Manager
(Palo Alto)
(560)354-1445

The CaTS$ team members work closely with WNT technical resources, the Department of
Professional Practice - Tax, and the Tax Innovation Center at WNT to help ensure that the
marketed strategies have been technically scrutinized, approved for risk tolerance, and
“productized” with standard implementation tools (e.g., engagement letters, implementation

work plans, opinion letters, etc.).

Competitors’ Product Assessment

Key Competitors: We are unaware of any competitor offering a comprehensive process for high
net worth individuals similar to CaTS. However, national law firms, investment banking firms,
and other Big 6 firms are potential competitors.
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Competitors’ Strengths: Investment Banks have well-developed targeting, and can readily
bring “capital partners” to the table to implement strategies. Because attorneys can perform tax
and legal work, law firms can offer a turn-key product on their own without the assistance of a
second party, whereas we must coordinate with a law firm for any legal work (e.g., drafting
documents) involved.

Competitors’ Weaknesses: In general, competitors are not offering end-to-end solutions.

Action Required by the Client Service Professionals

All client service professionals should be on the look-out for clients and major targets that fit the
target profile for CaTS. Specifically, a positive response to any of the following questions is
indicative of a CaTS candidate:

o s the target negotiating the sale of a highly appreciated (potential gain of at least $5
million) asset?

* Does the target own highly appreciated (potential gain of at least $5 million) assets that,
although not in the process of selling, he or she would consider selling if tax on the gain
could be deferred, minimized, or eliminated?

o Does the target desire to transfer appreciated assets to family members who will
entertain a subsequent sale?

After identifying a potential CaTS$ target, you should contact the appropriate CaTS team
professional identified above.

Doug Green,
National Partner-in-Charge,
Tax Products & Solutions

Distribution:
U.S. Partners
Tax Management Group

Tax Product Alert is a periedic publication of KPMG’s Tax Practice and is edited by
Mark A. Springer, Partner-in-Charge of the Tax Innovation Center. All issues of Tax Product
Alert are available through KMan at Services/Tax Services/Tax Publications/Tax Product Alert.

The information contained in Tux Product Alert is general in nature. Any technical discussion is
based on authorities that are subject to change. The reader is responsible for evaluating and
determining the applicability of the information contained herein to specific facts and situations.
Additional due diligence to assess the viability of any strategy, issue, or opportunity presented in
Tax Product Alert is required.
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Date: January 13, 1988

To: All U.S. Partners
Tax Senior Managers and Managers

From: Doug Green - New York

Subject: | Tax Product Alert FY$8-03

The attached Tax Product Alert announces a new tax product: Capital
Transaction Strategies (CaTS) -- a tax product that is provided by a national
group of Personal Financial Planning (PFP) professionals dedicated to
delivering high fee/high margin engagements to high net-worth individuals
and/or closely-held businesses seeking tax minimization on the sale of highly
appreciated assets (greater than $5 million of potential gain).

All client service professionals should proactively identify and target
clients/prospects that are in the process of selling highly appreciated
assets, might consider selling if gain could be deferred or minimized, or who
wish to transfer assets to family members who would then sell the asset. Tax
Product Alert FY98-03 describes CaTS more fully, and contains a contact list
for CaTS members in each geographic area.
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Whatis CaTS?
(Capital Transactions Strategies)

1. Group of approximately 25 PFP professionals dedicated to
- Development
- Marketing; and

- »Imi)lemen't'ation of strategies designed to provide
options with respect to appreciated assets.

II.  Generally designed with individuals in mind.

=

Portfolio approach.

IV. Careful assessment of risk proﬁle; matching of strategies
with risk profile. :

V.  Strategies designed to, for example:

~ Provide an investment opportunity with profit potential
and incidental tax benefits (Opis, Blips, TRACT, etc.).

- - Tax deferral strategies (CRUT, IDV, etc.)

- Transfer tax strategies designed to enable taxpayers to
move assets into trust for family members with little or -
no gift or incorpe tax consequences.

- Strategies to provide alternative means of financing
estate tax (TCLAT).

ial
Proprietary Materia
Conmentiality Requested i KPMG 0019558
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VI. Natural segue into IAS services after monetization of the
assets.

VII. Some strategies proprietary (at least for a while); some
external (reviewed by KPMG professionals).

ry Material

Proprieta Request ed

tiality
Contie KPMG 0019559
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Date: January 28, 1998

To: Al U.S. Partners
Tax Everyone

From: Doug Green - New York
Larry Delap - Palo Alto

Subject: Modifications to Penalty Opinion Letters Product

In Tax Product Alert 97-02, we announced a high-margin tax product: Tax Shelter Penalty
Opinion Letters. Briefly, the 1997 Tax Act significantly broadened the definition of a "tax
shelter” for purposes of the federal 20 percent substantial understatement penalty, thereby
creating a huge opportunity for KPMG. Many more clients/targets should now be in the market
for a tax shelter opinion lefter as a way to significantly enhance their ability to avoid the penalty .
for their "tax shelter" items (e.g., deductions/deferrals/tax-free treatment relating to partnerships,
joint ventures, mergers/acquisitions, and other tax advantaged transactions).

As indicated in the Alert, a standard pricing/fee model and engagement terms were adopted for
this product. As originally communicated, the engagement process involved an analysis of the
client's proposed treatment of a tax shelter item, followed by the preparation and issuance of a
"more likely than not" opinion on that proposed position if appropriate. If following the analysis -
it is determined that a "more likely than not" opinion cannot be issued, the client would be so
notified, and KPMG would be entitled to a fee equal to actual time and out-of-pocket expenses

for the review. This fee structure was set forth in a single sample engagement letter included in
the Penalty Opinion Letters toolkit (which is available on Kman).

It has now been determined that from a professional practice standpoint, the analysis and opinion
letter elements of this tax product must be provided as separate engagements. The analysis
should be performed under an engagement letter providing for time and expense. IF an opinion
letter can be issued, a separate engagement letter will need to be executed, and should provide for
fee terms that should equate to approximately 10 percent of the penalty exposure, taking into
account the fee earned from the analysis engagement. Sample engagement letters for both
"phases" of the penalty opinion letter product have been posted to the toolkit. The toolkit is

available on Kman at Services/Tax Services/ Hot Tax Products/Tax Planning Strategies/Penalty
Opinion Letters.

Once again, since this product has broad application across all industry segments, please consider
all clients and targets for whom this tax product may apply.

Permanent Subcommittee on lnvestigalionsl
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[SAMPLE TAX SHELTER OPINION LETTER]
[Tusert date]
Private & Confidential
{Insert name}
{Insert address}]
Dear
You have asked for our views on certain federal income tax consequences of the
[describe transaction]. These matters are discussed below.
L FACTS
[Describe}
o ASSUMPTIONS OR REPRESENTATIONS
[List, if any]
IO DISCUSSION
[Apply applicable law to the taxpayer’s facts and any assumptions or
representations listed above, and then arrive at one or more conclusions as to the
iegal merits of each position at issue.]

IvV.  CONCLUSION(S)

Based upon the facts and any assumptions or representations set forth above, it is our
opinion that there is a greater than 50-percent likelihood (i.e., that it is more likely than
not) that the federal income tax consequences set forth below will be upheld if challenged
by the Internal Revenue Service:

[Déscribe the federal income tax consequences for each position on which we are
opining, limiting the conclusion, where appropriate, to a specific tax year.]

V. SCOPE OF THIS OPINION .

Our advice in this opinion letter is limited to the conclusions specifically set forth in the
portion of this opinion letter titled “CONCLUSION(S)” and is based on the completeness
and accuracy of the above-stated facts, as well as any assumptions or representations. If

Permanent Subcommittee on Investigations
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any of the foregoing facts, assumptions, or representations is not entirely complete or
accurate, it is imperative that we be informed immediately, as the inaccuracy or
incompleteness could have a material effect on our conclusion(s). In rendering our
opinion, we are relying upon the relevant provisions of the Internal Revenue Code of
1986, as amended, the regulations thereunder, and judicial and administrative
interpretations thereof. These authorities are subject to change, retroactively or
prospectively, and any such changes could affect the validity of our conclusion(s). Unless
you specifically request otherwise, we will not update our opinion letter for subsequent
changes or modifications to the law and regulations, or to the judicial and administrative
interpretations thereof. This opinion letter also is for your exclusive benefit and no other
person or entity is entitled to rely upon it.

Very truly yours,

KPMG Peat Marwick LLP

{Insert name]
[Partner/Principal]

XX-002028



1971

[SAMPLE FEASIBILITY LETTER FOR
TAX SHELTER OPINIONS]

{Insert date]

Private & Confidential

[Insert name]
{Insert address}

Aftention: , {Insert title]

We are pleased you have engaged us to provide certain tax services for {insert client’s
name]. This letter confirms the scope and related terms of our engagement.

Scope of Services

We will review the facts and legal authorities pertaining to the proposed federal income
tax treatment by [insert client’s name] of [describe the transaction] on its [insert year]
federal income tax return in order to determine the feasibility of issuing an opinion letter
concerning such proposed treatment.

Professional Fees

Our fees for this engagement will be based on a number of factors, including the
complexity of the issues and the time required of the individuals who will be performing
the services. We estimate that the fee for the feasibility analysis would be in the range of
3 to§

Other Considerations

Upon completion of our analysis we will discuss with you the feasibility of issuing an
opinion letter with respect to the tax treatment of the transaction. If you should decide to
proceed with an opinion letter, we will issue a separate engagement letter to confirm the
scope and related terms of an opinion letter engagement.

KPMG Peat Marwick LLP's maximum liability to {insert client’s name] arising for any
reason relating 10 services rendered under this letter shall be limited to the amount of fees
paid under this agreement. In the event of a claim by a third party relating to services
under this letter, [insert client’s name] releases and will indemnify and hold harmless
KPMG Peat Marwick LLP and its partners, principals, diretors, agents and employees
from all such claims, liabilities, cost and expenses, except to the extent determined to
have resulted from the intentional or deliberate misconduct of KPMG Peat Marwick LLP.

Please sign the enclosed copy of this letter to confirm our agreement and return it to us
within 30 days. If you have any questions, please call me.

Permanent Subcommittee on Investigations
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Sincerely,

KPMG Peat Marwick LLP
[Insert name]
[Partner/Principal]
Enclosure

ACCEPTED:

{Insert client’s name]
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[SAMPLE CLIENT ENGAGEMENT LETTER FOR
TAX SHELTER OPINIONS]

[Insert date]

Private & Confidential

{Insert name]
{Insert address]

Attention: , [Insert title]

We are pleased you have engaged us to provide certain tax services for [insert client’s
name}. This letter confirms the scope and related terms of our engagement.

Scope of Services

We will review the facts and legal authorities pertaining to the federal income tax
treatment by {insert client’s name] of [describe the transaction] on its [insert year]
federal income tax return. If, in the exercise of our independent professional judgment,
we believe that there is a greater than 50-percent likelihood that your proposed treatment
of this transaction for federal income tax purposes will be upheld if challenged by the
Internal Revenue Service, we will issue an opinion to that effect. The opinion letter will
set forth the pertinent facts, any assumptions, and the legal authorities upon which we
rely. .

‘We will base the conclusion(s) in our opinion letter on the facts and assumptions that you
submit and will not independently verify this information. Inaccuracy or incompleteness
of the information you provide could have a material effect on our conclusion(s). . In
issuing our opinion letter, we may consider, for example, the applicable provisions of the
Internal Revenue Code of 1986, as amended, the regulations thereunder, and judicial and
administrative interpretations thereof, which are subject to change or modification by
subsequent legislative, regulatory, administrative, or judicial decisions. Any such
changes could affect the validity of our conclusions. Unless you specifically request
otherwise, we will not update our opinion letter for subsequent changes or modifications
to the law and regulations, or to the judicial and administrative interpretations thereof. -
Qur opinion letter also will not be binding upon the Internal Revenue Service, any other
tax authority or any court, and no assurance can be given that a position contrary to that
expressed therein will not be asserted by a tax authority and ultimately sustained by a
court. KPMG will have no liability to [insert client’s name] solely as the result of a final
_ determination of a taxing authority or an adverse court decision.

Professional Fees

Our fees for this engagement will be based on a number of factors, including the
complexity of the issues and the time required of the individuals who will be performing
the services. [Imsert name of client] agrees to pay KPMG Peat Marwick LLP a fixed fee
of [insert amount of fee] for the issuance of an opinion letter concluding that there is a
greater than 50-percent likelihood that your proposed treatment of this transaction for

Permanent Subeommittee on Investipations
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federal income tax purposes will be upheld if challenged by the Internal Revenue Service.
An initial payment of {insert amount of initial payment] is due and payable upon
acceptance of this agreement. The remaining portion of the fee is due and payable upon
delivery of the opinion letter. If, following our review, we determine that we cannot issue
such an opinion letter, you agree to pay us for the time incurred for our review at our
standard hourly rates plus out-of-pocket expenses.

Other Considerations

You also agree that written advice provided by KPMG Peat Marwick LLP to [insert
client’s name] is for [insert client’s name} information and use only and will not be
provided to any third party without the express written permission of KPMG Peat
Marwick LLP.

KPMG Peat Marwick LLP's maximum liability to [insert client’s name] arising for any
reason relating to services rendered under this letter shall be limited to the amount of fees
paid under this agreement. In the event of a claim by a third party relating to services
under this letter, [insert client’s name] releases and will indemnify and hold harmless
KPMG Peat Marwick LLP and its partners, principals, diretors, agents and employees
from all such claims, liabilities, cost and expenses, except to the extent determined to
have resulted from the intentional or deliberate misconduct of KPMG Peat Marwick LLP.

Please sign the enclbsed copy of this letter to confirm our agreement and return it to us
within 30 days. If you have any questions, please call me.

Sincerely,

KPMG Peat Marwick LLP

[Insert name}
[Partner/Principal]
Enclosure

ACCEPTED:

{Insert client’s name}
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[SAMPLE TAX SHELTER OPINION ENGAGEMENT LETTER]

[nsert date]

Private & Confidential

[Insert name]

[Insert address]

Attention: [Insert title}

We are pleased you have engaged us to provide certain tax services for [insert client’s
name]. This letter confirms the scope and related terms of our engagement.

Scope of Services

We will prepare an opinion letter pertaining to the federal income tax treatment by [insert
client’s name] of [describe the transaction] on its [insert year] federal income tax
return. The opinion letter will set forth the pertinent facts, any assumnptions, and the legal
authorities upon which we rely.

We will base the conclusion(s) in our opinion letter on the facts and assumptions that you
submit and will not independently verify this information. Inaccuracy or incompleteness
of the information you provide could have a material effect on our conclusion(s). In
issuing our opinion letter, we may consider, for example, the applicable provisions of the
Internal Revenue Code of 1986, as amended, the regulations thereunder, and judicial and
administrative interpretations thereof, which are subject to-change or modification by
subsequent legislative, regulatory, administrative, or judicial decisions. Any such
changes could affect the validity of our conclusions. Unless you specifically request
otherwise, we will not update our opinion letter for subsequent changes or modifications
to the law and regulations, or to the judicial and administrative interpretations thereof.
Our opinion letter also will not be binding upon the Internal Revenue Service, any other
tax authority or any court, and no assurance can be given that a position contrary to that
expressed therein will not be asserted by a tax authority and ultimately sustained by a
court. KPMG will have no liability to [insert client’s name] solely as the result of a final
determination of a taxing authority or an adverse court decision.

Professional Fees

Our fees for this engagement will be based on a number of factors, including the
complexity of the issues and the time required of the individuals who will be performing
the services. [Insert name.of client] agrees to pay KPMG Peat Marwick LLP a fixed fee
of [insert amount of fee] for the issuance of an opinion letter concluding on the
likelihood that your proposed treatment of this transaction for federal income tax
purposes will be upheld if challenged by the Internal Revenue Service. An initial payment
of [insert amount of initial payment} is due and payable upon acceptance of this
agreement, The remaining portion of the fee is due and payable upon delivery of the
opinion letter.

EXHIBIT #97i
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Other Considerations

You also agree that written advice provided by KPMG Peat Marwick LLP to {insert
client’s name] is for {insert client’s name] information and use only and will not be
provided to any third party without the express written permission of KPMG Peat
Marwick LLP.

KPMG Peat Marwick LLP's maximum liability to [insert client’s name] arising for any
reason relating to services rendered under this letter shall be limited to the amount of fees
paid under this agreement. In the event of a claim by a third party relating to services
under this letter, [insert client’s name] releases and will indemnify and hold harmless
KPMG Peat Marwick LLP and its partners, principals, diretors, agents and employees
from all such claims, liabilities, cost and expenses, except to the extent determined to
have resulted from the intentional or deliberate misconduct of KPMG Peat Marwick LLP.

Please sign the enclosed copy of this letter to confirm our agreement and return it to us
within 30 days. If you have any questions, please call me.

Sincerely,

KPMG Peat Marwick LLP

{Insert name}
[Partner/Principal]
Enclosure

ACCEPTED:

[Insert client’s name]
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Frequently Encountered Sales Issues
in ACRA and Sub-ACRA Strategy
Presentations

+ The following presentation poses questions
and provides answers to issues that
frequently arise when preparing for and
presenting the ACRA and Sub-ACRA
strategies to clients. The presentation
covers issues from a sales perspective,
such as how to best approach a potential
client, and which attributes define a
company as a good prospect for this
strategy. The presentation also provides
the questions and answers to issues that
clients often raise during an ACRA or Sub-
ACRA sales presentation.

This presentation is for internal use only.

Permanent Subcommittee on Investigations XX—OOOgg 5
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BDM TUTORIAL

March 4, 1999

» Topics:
— ACRA (Acquisition Cost
Recovery Analysis)

— Sub ACRA (Subsidiary Cost
Recovery Analysis)

* Ownership
— National M&A Tax Practice
— 9 partners 40 professionals

(DC, NYC, Boston, Chicago,
Atlanta, DFW, LA, SF)
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How should | approach a prospect?
Who should | contact (decision maker)
and what is the short solution pitch |
need to give?

» Best approach is by phone as a letter
will not fully convey, as an initial
matter, the benefit of the solution.

» The “short pitch” involves:

— the ability to deduct/amortize
costs incurred, in an acquisition
by both the acquiring and target
corporation

— absent our work, these items may
not be deductible.

— Benefit: Reduction in taxes paid

XX-000997
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What are the market issues that made
the solution particularly relevant and
that can be used to create urgency
from the buyer?

» High amount of acquisition activity
over the past few years

 Possible extension of the
amortization period from 5 to 15
years.

» IRS attempts to capitalize internal
M&A costs

XX-000988
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How should | qualify a prospect?
What questions should | be asking the
prospect to be sure that they fit the
desired profile?

» A good ACRA prospect is one that:

— Has just acquired all the stock of
another corporation, and

— The acquirer does not have a net
operating loss

* A good Sub ACRA target is:

— A corporation, without a loss that
has done a number of acquisitions

— The acquisitions took place more
than two years ago.

— The target was a public holding

company, with no current public
debt.

kebAde) —
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What benefits does this strategy
deliver? Why should the prospect be
interested? How will our strategy
help?

* The strategy reduces tax expense

» Enhanced cash flow allowing for
faster debt repayment, cash for
dividends, or cash for
expansion/acquisitions

XX-001000



2001

Why KPMG? What does KPMG offer
that no one else is offering?

Experience (50+engagements)

Reasonable tax position backed by
opinion

National/International teams
Technical support from WNT

XX-001001
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Common objections--What resistance
will we meet from the prospect?

* “Do it myself”

— Retort: Not sufficient resources to
accomplish the task. Time
consuming and fact dependent

* IRS Challenge

— IRS position of what is “final” is
not “real world view”

« “It will trigger an audit”

— Not any more than any other
position taken. No need for
specific disclosure on tax return

XX-001002
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Implementation Timetable

» Usually takes 2-3 months to
accomplish

* Need to work with investment
bankers who worked on the deal

» Need to interview key personnel of
both the target and acquiring
corporation

XX-001003
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Pricing Model

* 10% of risk adjusted benefit
— No escrow

— No amount earmarked to
defending the position. That is a
separate fee

XX-001004
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Tax Idea Awards Program
5/13/99

The following outlines recommendations for a Tax Idea Awards Program, the purpose of
which is to encourage tax professionals in the field to submit leverageable ideas and
related material to the Tax Innovation Center (TIC). The recommendations are those of
the following individuals: Joe Davis, John Kinney, Joe Maiorano, Marsha Peters, Nilesh
Shah, Mark Springer.

Presently, the TIC sends a thank you note and communicates with the Idea Submitter as
to the status of his or her idea as it moves through the product development process,

Recommendations:

1. Thank you note. At its weekly meeting, the TIC Leadership Team (defined in the
Tax Product Development Process Manual) reviews and acts on all Idea Submission
Forms submitted that week. The current members of the TIC Leadership Team who
provide input on submitted ideas are partners Mark Springer and Marsha Peters and
senior managers Phillip Galbreath and Violet Goodheart.

If an idea has not already been considered for development it is forwarded to the
product group that should take the lead in considering it for development. The TIC
sends a thank you email message to the Idea Submitter with a copy to the Idea
Submitter’s performance manager (if the performance manager’s name was entered
on the Idea Submission Form).

If the idea has already been considered, the TIC sends an email message to that effect
to the Idea Submitter,

2. Light Bulb award (“Tax Innovation Award”). The product group then evaluates
the idea for technical merit and revenue potential. A decision is made to (1) develop
the idea into a product, (2) refer the idea to the Tax Services Idea Bank (TSIB), or (3)
reject the idea for not having technical merit. Afier this decision is made, the TIC
sends the Idea Submitter another message indicating the path the idea is taking.

If the idea goes either to the TSIB or into product development, the TIC sends a
message to that effect by regular mail, along with a “trinket” such as a Light Bulb
Paperweight engraved with “KPMG Tax Innovation Award” (copy of message to
performance manager). If the idea is rejected as not having technical merit, the TIC
sends a positive thank you email message to that effect to the Idea Submilter with a
copy to the performance manager.

Ideas that are improvements to existing products or Tax Services Ideas are treated the
same as new ideas.

Permanent Subcommittee on Inyestigations
EXHIBIT #971 XX-002011
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If more than one person submits the same idea, generally the award would go only to
the first Idea Submitter. However, the TIC Leadership Team would have the
discretion to make multiple awards, depending on the circumstances, keeping in mind
that we should err on the side of giving out more rather than fewer awards.

. Cash Spot Award. The Idea Submitter receives a cash award when (1) the idea is
posted to the TSIB or (2) a Tax Product Alert is issued (or the product is launched as
a Tier I product).

The TIC directs office accounts to issue a check (net of withholding) to the Idea
Submitter. The TIC prepares a letter of congratulations from the National Partner in
Charge-Tax Product Development (currently Mark Springer) with copies to the Idea
Submitter’s performance manager, Business Unit PIC, Area Managing Partner-Tax,
and, if appropriate, area product PIC. The letter explains that this Spot Award is
given independent of the firm’s regular incentive award program. The TIC sends the
check and all copies of the letter to the Idea Submitter’s BUPIC or area product PIC,
as appropriate, for presentation to the Idea Submitter in person. After award is
presented the BU/area product PIC mails the copies of the letter.

Amount of Award. The Spot Award amounts for TSIB ideas and TPA ideas are
different. Recommendation is $1,500 maximum for TSIB ideas and $5,000
maximum for TPA ideas. (See separate excel spreadsheet showing potential program
costs and revenues using these amounts, Note that these are maximum award
amounts—actual awards may be less.) The TIC Leadership Team determines the
amount of the award for a particular idea (up to the approved dollar amount) and may
consult with product development personnel from the respective product group in
making this determination. The TIC will develop criteria to help evaluate
submissions and determine actual award amounts.

1f a TSIB idea is “upgraded” to a product, the Idea Submitter should get a “catch-up”
Spot Award.

- Public recognition. To give additional recognition to Idea Submitters and to

publicize the program:

* The names and offices of Idea Submitters are listed on the face of the Tax Services
Idea or Tax Product Alert.

e The TIC Homepage posts a list of award winners and dollar amounts of awards.

¢ The names and offices of new award winners are published in InfoTax.

. Incentive award. If the idea generates substantial revenue (e.g., product exceeds the
$3 million threshold) the Idea Submitter could receive a substantial additional bonus
through the firm’s regular incentive compensation program.

. Effective date. Program will be effective for ideas submitted to the Tax Innovation
Center on or after July 1, 1999, with no ending date designated. This will give the

XX-002012
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TIC time to get the ideas currently being worked on posted to the TSIB (these are
ideas from post-busy season checklists, Items of Interest, Tax Services Bulletins, etc.).
Also, professionals in the field should be focused on selling and delivering work from
now through June 30.

. Source of funding, WNT budget should cover the cost of the Light Bulb awards.
The Cash Spot Awards should be charged to the product group and geography of the
award recipient as a payroll cost.

. Eligibility. All tax professionals are eligible for Light Bulb awards. Each permanent
Tax Lab participant and WNT personnel participating in product development should
receive a Light Bulb award at the end of the fiscal year rather than for each product.
Partners, WNT managers and staff, and regular Tax Lab participants are not eligible
for Cash Spot Awards. All other tax professionals are eligible for Cash Spot Awards.

If an idea is submitted by a team, each team member should get a Light Bulb award
and share in a Spot Award. It will be up to the TIC Leadership team as to whether
each team member should get the full Spot Award amount or a lesser amount. Thus,
in some cases more than the maximum Spot Award amount may be awarded for a
particular idea, but no more than the maximum to any one person. Generally, the
award will be split among the team members.

XX-002013
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All U.S. Tax Professionals

June 21, 1999

Overview

Tax Idea Awards Program

The Tax Idea Awards Program, effective for ideas submitted to the Tax Innovation
Center on or after July 1, 1999, is a real-time cash awards program designed to
encourage tax professionals to share their leverageable tax solution or service ideas.

Program Terms

Award Levels and
Amounts

An award of up to $5,000 for Tax Solution ideas and up to $1,500 for Tax
Service Idea Bank ideas. These are maximum award amounts—actual
awards may be less (sec below for selection criteria).

Who is eligible

U.S. tax managers and staff, except permanent Tax Lab participants and
‘Washington National Tax personnel, are eligible for Tax Idea Awards.

How to qualify

Complete fully the Idea Submission Form available on the Tax Innovation
Center Home Page and forward it to the “US-TAX INNOVATION
CENTER” Outlook mailbox, along with any leverageable documents
related to the idea. Forms that are not completed fully will be returned.

Selection Process
and Notification

» The Tax Innovation Center and the appropriate Washington National
Tax functional group(s) will screen all Idea Submission Forms for
solution/service development potential. You will be informed as to
which group(s) is screening your idea; you may be asked to provide
additional information to assist with this review.

o [If'the idea is ultimately posted as a Tax Service Idea or released as a
Tax Solution, you will receive a Tax Idea Award,

Development
Selection Criteria

e In deciding which ideas will enter development the Tax Innovation
Center will screen all ideas for technical merit, uniqueness,
leverageability, revenue potential, and risk management. Ideas that are
already in the Tax Service Idea Bank or the Tax Solutions portfolio, or
that are currently under development, are not eligible for an award.

* Ideas that are significant improvements to existing Tax Solutions or
Tax Service Ideas are treated the same as new ideas.

e The primary distinction between a Tax Solution and a Tax Service Idea
is revenue potential. Technically sound ideas for which it can be
clearly shown there is revenue potential of at least $5 million per year

EXHIBIT #97m
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(or 35 million in total if there is likely to be a limited deployment
period) generally will enter the Tax Solution development process.

¢ Technically sound ideas with revenue potential less than $5 million
will generally enter the Tax Service Idea Bank development process,

Criteria for In deciding the amount of a Tax Idea Award the Tax Innovation Center

Determining Award evaluates an idea using the following criteria:

Amounts 1. Completeness of Idea Submission Form and toolkit items submitted
and cooperation by idea submitter(s) with Washington National Tax in
developing the idea;

2. Revenue and profit potential;
3. Uniqueness of idea,
Team Awards If more than one person participates in an idea submission, ¢ach idea

submitter is eligible for up to the full amount of a Tax Idea Award. Thus,
the total amount awarded to a team may exceed $5,000 (for Tax Solutions)
or $1,500 (for Tax Service Ideas).
Timing and * You will receive a cash award when (1) your developed idea is posted
payment of Awards to the Tax Service Idea Bank or (2) a Tax Solution Alert is issued (or
the solution is otherwise deployed without issuing a TSA).
e Payment is subject to appropriate federal and state withholding.
¢ Please note that while we strive to complete the development of all
selected ideas as quickly as possible, timing is difficult to predict.
Please be patient.

Frequently Asked Questions

Q: Does the Tax Idea Awards program replace the current incentive compensation
program?

A Not at all. Rather, this program complements the incentive compensation
program. It allows specific, predictable, and real-time awards for sharing your
solution and service ideas.

Q: If my idea is accepted for development into a Tax Solution or Tax Service Idea,
why do Lhave to wait for the solution or idea to be released before I can get a
cash award?

XX-002015
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A A number of things can happen from the time an idea is initially selected for
development until it becomes a Tax Solution or Tax Service Idea (e.g., technical
issues may arise, beta testing may change the estimate of revenue potential, or
the Department of Professional Practice ultimately may not approve the idea).
Also, we hope this policy will encourage idea submitters to send in as complete a
package as possible to speed development.

Q Why aren’t Tax Lab participants and Washington National Tax personnel
eligible for Tax Idea Awards?

A: An important ongoing responsibility of Washington National Tax and the Tax
Labs is idea generation and development of those ideas into leverageable
solutions and services. A major purpose of the Tax Idea Awards program is to
provide an incentive for tax professionals who do not normally participate in
solution and service development to do so.

How can I track the status of my idea?

The Tax Innovation Center will notify you each step of the way as your idea is
screened and as it moves through the development process. And because it’s
your idea, you may be called upon to assist in the development. You will be
given the name of the Washington National Tax manager or partner responsible
for your idea. You can also inquire about your idea at any time by sending a
message to the US-Tax Innovation Center Outlook mailbox.

Who should I contact with questions or comments about Tax Idea Awards?
Send your question or comment to the US-Tax Innovation Center Outlook

mailbox or contact any one of the following individuals: Mark Springer (202-
533-3076), Marsha Peters (202-533-3074), or Sheila Butler (202-533-3880).

XX-002016
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From: Spitz, Wiiam {,

Sent: Tuesday. July 13, 1998 3:11,PM
To: Maxtleid, W. 8

Subject; FW: First Union RFP

From; Guman, sormid
Sank Tuastay, Marcn 20, 1339 6°85 AM
;z#: SniLWImLCamay Ahchant A Det.3p, Larry; Licarl, Jorry R Brawley. Dawnd F; Swidom, Dawad M

The summary captures the tinal points raised in our discussion,

From:  Seig. Wikam L

Sent:  Moaday, Mach 29, 1999 451 PAE

for Conway, Nichagt A: Guinan, Johe M Delap, Larry; Lican, Jrry R; Brawiey, David F; Sexden. Darvia M-
Subject: Fenttvon RFY

Gentlemen:
T asunmary of he X iated that resulted from cur conterence call this
moming. | would ap rding B Mamuwmhw

Wy nnacurale.
nhwhmmum:w'uwmug correctad letter to Larry Delap
dated March 24, 1999 that summarizes KPMG's ummmhhmuﬂum
Lary Delap that discussea various issues Associaled with thosa sanies,

hmmmuxmmdmmwmmmmmum RFP would not impalr
indepondence as Jong s the following hoids troe:

1} KPMG must become ona of several quatiied i some criteria,

amummmnmmmmm%nmmmmumbm
< stomer as  possible aovisor.

3} The customer must salect the advisor {not Flest Union).

qnmumwucmmmmmmwmmmum-ac
nonmal due ofigence process in order 1 develop information,

ammmwum”mmummﬂmmmmmumm
6) KPMG st issus s own fefter anes with no prcs. her p {i.e. Flrst Union).

nnxms.unummmmmmw parties, hat reduction st be based on reasonahle
out the work that vill be parformed by KPMG a3 well 23 ofher
mnwmmmwm

8) KPMQ can not pay First Unlon a referral fae or commission,

9) KPMG tan not share Joirk and several Rabiity with First Union.
10 Thare tan ba no depsntency betweon KPMG and First Linion In bakss abk s this.

mnnwpazsamon-gommmmummwﬁmmwuwm
< File: FUDELAP DOC >> << Fila: DELAP2.DOC >> << Filo;
RFF‘I.OOC>>
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Real Estate Investment Trusts
REIT Targeting Questionnaire
Version: 1/27/00

Objective:

To arrange a face-to-face meeting between the CFO (or appropriate decision-maker) and
KPMG SALT.

Prior to telephone call:

1. Determine any pre-existing relationships between client and KPMG. If relationship
exists, contact appropriate person to determine extent and nature of the relationship.
2. Determine the person with the company that has the authority to actually purchase the
products.
3. Contact REIT Nationa} Product or Area Product Champion.
National Product Champion Joseph Patin 404-222-3564
Area Product Champions
Northeast Mike Desrochers 617-988-1396/ Jeffrey Brown 212-872-4438
MidAtlantic Rob Van Gulick 215-299-3902
Southeast Cheryl Larsen 704 335-5564
Southwest Dick Coshow 214-754-2177
Midwest Joseph Neveril 312-665-8931
‘West Brad Bauer 415-438-7745

4. Review copies of Form 10K and 10Qs for the current year and obtain the following
information:

. overview of business

. state of incorporation

number of subsidiaries

states where doing business

international operations, if any

total assets

. taxable income for last 3 years

. third-party debt

TR me e O

Telephone Call:

*  Our State and Local Tax partners, and
» recently reviewed your public financial information.

» Based on this review, it appears pame of company currently pays state taxes in excess of
$ . Based on the size of name of company’s real estate portfolio, we believe a

Permanent Subcommittee on Investigations
EXHIBIT #97r

XX-002083
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strategy exists that could potentially produce state income tax savings of up to

o We would like to schedule a meeting (which should be completed in under an hour) with you
and your Tax Director to meet with KPMG Partner to discuss this strategy.

*  The purpose of the meeting is to discuss the strategy and identify the savings and how it can
help name of company achieve significant permanent annual savings.

Potential Client Responses and Answers:

Question: Can’t this meeting be handled by my tax department?

Answer: While tax d support and k is very imp senior buy-
in is critical to success. Semor management can provide insight into Name of Company future
direction so that any ded fit naturally around the business operations.

Question: Why can’t our tax department do this?

Answer:  Most tax departments are focused on tax comphance fcderal and state audits, and
transactional planning. We take a fresh, “top-d hto ificantly reduce your state
taxes with a proven 1mp]ementauon track record For example if the company can save an

have helped over 125 companies implement this strategy.

In addition, implementation of the strategy takes a significant amount of work and few
organizations have the internal resources available to dedicate to these types of projects without
significant assistance.

XX-002064



2062

SNOILVINISIdd LN3ITO d04 434SN 34 OL LON
== AINO FSN TVNSILNI €O

S|BAJUOIA “IPIWIYDS [SBYDIN
3|BAJUOIN ‘UIBM Apuspp

ajepdn Bunayiep
€ polad aAl(

tigations

Permanent

Inves!

Subcommittee on

EXHIBIT #97s




2063

> v JeaA Jad sawiy ealy |
$92.n0sal bunayiew j0od

Aouaidiye pue SSBUBAIIDBYS 9SEaloUl
0} yoeo.idde Buneyiew pajesboju|

aouaipne j19b.e)} oyoads 0} jeadde jey;
sSuoIN|jos Xe} ajowold 0} Joye pasnoo4]

spoliad aAl(




2064

SuolNjog xe| -8

S10]08.I(] Xe |
u o6 m._.

0002 aunp - judy

9a.y] polidad ¢>_L_n‘_;‘,




2065

Jydut gc1 10 122YyM Suri21s
anod s1 junpioduil Moy

JSSouisng-a u1
ASanaps xvp s1 juvpioduir mogy




2066

SPAD2DY Y] I P1O0AD
0} A52n.43s XV) D 2pNPOUY

JSSaUISNq-2 0}
yovouddn 3saq a2y s, vy

[Tejn 399.1d




2067

191200-XX

T
. Y
gy
sy Jo juowdiyy
oot v sapy AST eay | doyg oag sus o3 Fuio® wj
“JRUy-ue o v] R0y S ] P 03 5
U O3 SIOUBGEY 00K o Jorar 423 0F Y30 1XaU

PRy RN TR S giear

%
-SSAUISIG-3 203 1Y Jrqopd ayy oy avponad
Firrunopvom wSag am w8 SOl 1,94 F0—puIng
- yearf o8 24,20 YU | 90 say o) 1 Aka T
$ ok uo axnolqep og Aq Suyddors 1o sy

“jusdp xeL-0 9 01 SWOdIM,

SUoI}e2IuNWWOoY) jeulalu]



2068

From: POSTMASTER-US

Sent: Tuesday, April 18, 2000 2:01 PM
Subject: KPMG Tax Financial Resuits
Date: Aprit 18, 2000

To: US Tax Professionals

From: Jeffrey Stein - NSS/345 Park Avenue
cc: S. Butler - NSS/345 Park Avenue

R. Aispaugh - NSS/345 Park Avenue

J. Lanning - NSS/345 Park Avenue

H. Luessmann - Germany

J. Heintz - NSS/Montvale

R. Wells - NSS/Montvale

International Tax & Legal Steering Group

Subject: KPMG Tax Financial Resuits

1 am proud to inform you that Bowman's Accounting Report, an industry trade publication,
published the fiscal year '99 financial results for the Big 5 Accounting Firms last week. Those
results place KPMG #1 -- as the fastest growing U.S. tax practice among the Big 5. All firms were
asked to restate their financial results based on a 9/30 year end in order to ensure an equitable
comparison. The final growth rates as reported were:

KPMG: 22.4%
AA 22.0%
D&T: 8.2%
PwC: 5.0%

E&Y did not submit figures to Bowman's indicating that it was material to Cap Gemini's MCS
acquisition. However, based on information available to us, E&Y growth rates for tax are
estimated to be in the 10% range.

In terms of total tax revenue, KPMG now ranks third behind E&Y and PwC yet ahead of AA and
DA&T. This is our third consecutive year of growth in excess of 20%. Considering that KPMG Tax
was 5th out of the Big 6 just three years ago, our performance has been nothing short of
remarkable - all across the board - and all of you are to be congratulated for the significant
contributions you have made. As i know most of you have heard me say before, we are a
professional services firm and as such, everything ultimately boils down to having the right people
on your team.

Taking a closer look at the results, were it not for the merger of PW and C&L, we would clearly be
second in terms of overall tax revenue and vying for #1 in that category as well. Further, keep in
mind that the E&Y purchase of Kenneth Leventhal added nearly $200M to their gross revenue
figure at the time of the acquisition.

Our results this year through Period 9 continue to be just as impressive as what we put on the
board a year ago. Qur growth in just the last two periods shows revenue up 27.7% and operating
income {profit) up an astounding 56.7%. For the year, revenue is up 20.5% and operating
income is up 22.8%. With growth at this rate it is clear that we are well positioned to eclipse the
competition. And we are committed to getting there quickly.

Over the past couple of years, you have witnessed the investments we have made in our tax
practice — in people, in clients (all clients - National Accounts, Area Accounts, ESP clients, clients

I Permanent Subcommittee on ]nvestigationsl

EXHIBIT #97t
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that we've never done work for in the past and clients that don't even know they're about to be
clients), and in capturing creative and innovative ideas and leveraging them across over 4,000
professionals. We're not done yet. Our push towards e-Tax Solutions, as you will see in Drive
Period 3, is just the beginning of what you can expect in the coming year. We will be promoting
this initiative hard both internally as well as externally. Our advertising breaks in the Wall Street
Journal today and we will maintain a strong presence in key business publications including
Forbes and Fortune for the next several months. | know you'll like what you see.

There's plenty left to accomplish, both for the remainder of this year as well as in the coming
years. But{ couldn't be more pleased with where we are today. You can be sure we will
continue to push the envelope by setting aggressive goals but we are equally committed to
providing all of you with the tools to drive towards those goals.

| reiterate what | said earlier — for a professional services firm everything ultimately boiis down to
having the right people on your team. !t is a privilege to work with such a talented group.

Again, thank you for your extraordinary efforts,

XX-0020869
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From: Manth, Larry E
Sent: Friday, March 30, 2001 9:43 AM
To: Alvarez, Adele M; Atkin, Andrew S; Baumann, Dale R; Bendheim, Redge E; Bergmann,

Jeffrey K; Black, Suzanne J; Bottini, Wayne F; Boyar, Adam W, Brown, Brad L; Busick,
Ronald L; Choy, Susie K; Coughlin, Sean S; Cozart, Toby; Curtis, Gary L; D'Addio, Michael R;
De La Hoya, Raquel M; DeCredico, David G; Dougherty, Timothy M; Duncan, Douglas P;
Frimershtein, Oleg; Garigliano, Thomas; Gergen, Patricia A; Greenberg, David; Hacker, Barry
C; Harrison, Mark E; Hirata, Masanori; Huber, Robert; Hutchison, Mark-Warner Cntr; Ida,
Waiter Y; ito, Dennis A; Jackman, Thomas E; Kamahele, Dean B; Kreutzer, Conrad B; Lytle,
Norman W; Maxfield, W B; Mcgrath, Michael W; Moris, Craig S; Murakami, Alton A;
Orshansky, Anthony J; Pace, Kevin A; Perez, Frank; Pfatteicher, Linda E; Prager, Daniel;
Robideaux, Robert W; Shen, Stephanie L; Sparkman, James; Tafoya, Angela M; Takaki,
Cheryl M; Tom, Randall G; Turski, Douglas A; Walker, James D; Wilson, John H; Wise,

Richard

Ce: Affonso, Dale A; Burke, Michael S; Crawford, Russell W; Duer, Walter M; Midlock, Eugene J;
Songey, Jim H; Stone, Michael E

Subject: Today's Calt

Hello evéryone. Today's call at 3 pm will include a 30 minute discussion on two solutions jointly marketed by PFP and
Stratecon, Dale Baumann will present. For the remainder of the call we will discuss our top pipeline opportunities.

Larry

USA Toll Free Number: 877-915-4783
PASSCODE: 83658

)

CEDS and CELS.rtf

Permanent Subcommittee on Investigations

EXHIBIT #97v

XX-002193




2102

From: Fisher, Sonia R
Sent: Thursday, March 15, 2001 1:18 PM
To: US-Stratecon MA Managers; US-Stratecon MA Partners; US-Stratecon MW

Managers; US-Stratecon MW Pariners; US-Stratecon NE Managers; US-
Stratecon NE Pariners; US-Stratecon SE Managers; US-Stratecon SE
Partners; US-Stratecon SW Managers; US-Stratecon SW Partners; US-
*Stratecon W Managers; US-Stratecon W Partners; US-Stratecon WNT
Managers; US-Stratecon WNT Partners; Hartwich Luessmann; Kelly
Williams; Louise Brunnekreeft; Paul Beeson; Richard Whitley; Stephanie

Seickel
Cc: Eischeid, Jeffrey A; Speiss, Timothy P
Subject: CEDS and CELS

Yo: Stratecon Partners, Managers
From: Walter Duer
cc: Jerry Rokoff, Alvin Knott, Jeff Eischeid, Tim Speiss

Re: New Solutions - CEDS and CELS

Stratecon and PFP have worked together in the development and approval process of two
pawerfut new solutions CEDS and CELS for individuals seeking to monetize appreciated holdings
of publicly traded stock without triggering current gain. We have developed and are deploying the
solutions in conjunction with our alliance partner, Bricolage Capital. Bricolage is a very capable
alliance partner--the key principals of which include a graduate from Harvard Business School, a
PhD from Harvard in economics, a PhD in chemical physics from Princeton, and a summa cum

laude graduate of Harvard college. PFP has the expertise and sophisticated software required to
compare solutions.

This is a particutarly important time to focus on these sirategies because individuals are
becoming increasingly concerned with diversifying to minimize risk and maximize returns, but
wish to avoid gain recognition.

On the Monday night rofl-out call Rick Rosenthal suggested that Stratecon area leaders get
involved with PFP in the marketing and follow-up on these solutions.

Redacted by Permanent Subcommittee
on Investigations

Suitable candidates’generally will have net worth of at feast $100 miltion

Although PFP will generally have better access to clients and will take the lead in introducing this
strategy, Stratecon professionals who have access to or knowledge about suitable candidates
should contact by e-mail or phone: Jerry Rokoff 212 872 5798, Alvin Knott 212 872 5908, Jeff
Eischeid 404 222 3180 or Tim Speiss 212-872-7901.

Many thanks.

XX-0021984
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From: POSTMASTER-US
Sent: Tuesday, May 08, 2001 11:22 AM
Subject: PFP Practice Alignment
Date: May 8, 2001
To: All PFP Professionals
From: Doug Ammerman - Orange County
cc: J. Stein - NSS/345 Park Avenue

R. Rosenthal - N§S/345 Park Avenue
All Federal Tax Professionals

Subject: PFP Practice Alignment

I would like to take this opporiunity to share with you significant changes that are occurring in our
PFP practice. The changes will better align the PFP practice with achieving its strategic and
operational goals. Going forward, our National PFP practice will be comprised of innovative
solutions, investment consulting (including STRATIS) and ACUMEN. The core PFP professionals
will join our Federal Tax practice. This positions us fo take greater advantage of market
opportunities. Specifically we will be able 1o better penetrate our client base by ensuring our
comprehensive portfolio of solutions - both Federal and PFP -- is shared with al clients. By
joining these professionals, it will also facilitate the sharing of resources during cyclical
fluctuations in workloads.

As for those who remain in PFP, they will be dedicated to driving high-end solutions into the
national marketplace, irrespective of the geography in which they reside. Their single-minded
focus will undoubtedly translate to better results. In select instances, some of these individuals
will maintain limited area engagement responsibilities.
We recognize the technical specialization of our PFP professionals and will maintain a national
PFP practice (similar to Compensation and Benefits) to provide leadership and direction which
includes:

« developing and executing a strategic plan

+ delivering high-end strategies

* coordinating service to our National Accounts

* supporting the Family Wealth Conference which solidifies our relationship with key
clients and prospects

* holding national and regional training programs

* technology tools such as KPMG Instrat, goals, options, Quick PFP, 1040

* coordinating HR and practice development efforts with the AMPs
The core piece of PFP will be consolidated into the Federal Tax financials, Currently each area
maintains a separate P&L which requires substantial administration by area professionals in
terms of the effort expended to manage utilization, billings and collections. While each partner
and manager will continue fo be responsible for the administration of their respective accounts,

the Area Managing Partners will assume responsibility for the PFP financial statements. This will
allow PFP area leaders to focus more attention in the marketplace without being burdened with

I Permanent Subcommittee on lnvestiga(ionsl

EXHIBIT #97y XX-002065
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day-to-day account administration. The PFP National practice consisting of innovative solutions,
investment consulting and ACUMEN will continue to maintain its own financial statements.

I am confident that for now you will remain committed to doing everything possible to assist PFP
in achieving our forecast for FY01. | also expect that you will all work to achieve a smooth
fransition so we are well positioned to start FY02. We are developing an integration plan that will
take effect July 1*. There will be a lot of effort that needs to take place during this transition
period to make sure we flawlessly implement the plan. It's absolutely critical that we make sure
we retain our outstanding PFP professionals. I'm sure our competition will try to twist this to their
advantage and attempt to recruit our top resources. We cannot let this happen. We absolutely
intend to remain in and grow our PFP practice. Our PFP professionals will continue to work on
PFP matters but without the internal administration and dispute of whether closely held
corporations should be a part of PFP or federal tax. This is a very positive step forward and it will
create significant synergies and opportunities for our PFP professionals.

1 am proud of our accomplishments over the past few years and salute all of you for your
tremendous effort. This change should allow our partners and management team to function as a
cohesive component of the Firm’s tax practice while continuing to demonstrate what has made
you a success in the market.

If you have any questions or would like to discuss further, | welcome your call.

Douglas K, Ammerman
National Partner In Charge
Personal Financial Planning

XX-002066
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From: Wiseberg, Stanley C
Sent: Tuesday, July 24, 2001 12:49 PM
To: Ajiboye, Bobby; Avent, Thomas W; Baron, Jeffrey A; Barton, Alan D; Barton,

Michael L (US/NYC), Basil, Dean F; Beecy, Paul A; Behrendt, Lars;
Braverman, Harvey J; Calloway, Robert L; Cates, Bernard V; Christensen,
Katherine M; Connolly, William; Eakman, Lindel; Finkle, Andrew E; Flick,
Hans; Franci, Jason K; French, Mark; Galarza, Louis E; Geoffroy, Richard E;
Gold, Brett L; Goldberg, Dana; Golub, Errol G; Gonzales, Robert J; Goonan,
Brad A; Goto, Yumi; Halpert, Ethan C; Hamersley, Michael C; Haran, Robert
B; Hawkes, Robert T, Hayes, Thomas M; Hoffmann, Jeffrey M; Hughes, lan
D; Hussain, Selwa; Kaiser, Kevin W; Keppler, Juliane L; Lawrie, Gretchen R;
Lee-Leviten, lan E; Leo, Grace W, Loper Jr., James L; Lucas, Gerard; Martin,
Scott; Masaitis, Scott; McCarthy, John P; Mckee, James F; McLean, Rick ;
McMahon, Edward P; Mcquilkin, Francis D; Melvin, John F; Mihara, Atsushi;
Moreno, Kathieen M; Moresco, Scott E; Moser, Peter K; Muriello, Traci J;
Neuenhaus, David; Nunez, Jessica M; O'brien, Timothy LA J; O'Donnell,
Heather E; Oen, Terri L; Orndorff, Brian P; Pan, Paula; Patten, Anthony W;
Peischel, James; Pershouse, William H; Porter, Lance A; Potter, William W;
Prager, Daniel; Rowe, Grace G; Rubirosa, Patricia M; Russell, Jean L;
Seickel, Stephanie S; Simulis, Charles 8; Slattery, Kelly A; Smith, Glenn A;
Spanjer, David (NL); Steinberg, Howard B; Strickler, Charles; Swanson,
Marc; Tamer, Timothy J; Tansey, James C; Tata, Jason A; Terral, Travis M;
Timmons, Samantha A; Tindall, James W; Ton-That, Marc ; Topper Jr.,
Bernard C; Turski, Douglas A; Walker, John M (US/TAX/Denver); Williams,
Kelly (US/Paris); Woll, Christopher W; Woodruff, John T; Zinn, Michele R

FY01 was another outstanding year for the practice. Our practice grew total revenue by 55%
over last year to $38.5 million and operating income by 49.6% over last year to $20.6 milion.
Thanks so much for your efforts. We all should be proud of our accomplishments.

Stan Wiseberg

M&A Tax

(P)202.533.3852

(F)202.533.8558

scwiseberg@KPMG.com

XX-002067
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Date: June 28, 2001
To: All US Tax Partners and All Federal Tax Professionals
From: Rick Rosenthal - NSS/345 Park Avenue
Ce: Jeff Stein - NSS/345 Park Avenue
Steve Anderson - 345 Park Avenue
AMPs - Tax
Subject: Federal Solutions Group

1 am pleased to announce the formation of the Federal Solutions Group (“FSG™), effective July 1,
2001. The FSG will be comprised of dedicated Area professionais who are focused on the sale
and delivery of designated federal solutions.

As our experience shows, we drive incremental revenue when we focus on solutions that have a
defined market, a clear value proposition, and significant sales potential. When our tax
professionals are able to dedicate themselves fo specific solutions, we improve our speed to
market, our quality, and thus, our competitive edge.

The FSG is a delivery system for these types of tax solutions. Traditionally, tax professionals are
associated with clients and are on the lookout for solutions that will bring value to them. FSG
professionals will be associated with specific solutions and processes, and will target clients and
industries who will benefit from them. FSG solutions will cross industry lines and tax-functional
areas. For example, the FSG will initially be responsible for the continued sale and delivery of the
following solutions:

» Tax Accounting Strategies (TAS).

« Research and Experimentai Tax Credit Studies.
« MEALS.

+« CLAS.

« Other federal solutions as appropriate.

in the future, responsibility for additional federal solutions may be added where the solution has
wide potential application and a repeatable, leverageable delivery model.

As soon as possible, FSG Groups will be active in each Area. Each Area Tax Managing Partner
will designate a full-time Area FSG leader, as well as other individuals to focus on the sale and
delivery of specific solutions. These Area professionals will continue to be part of our federal tax
practice, team with TSPs and ESPs, and seek to leverage our other federai tax professionals
when possible.

Nationally, the FSG will be led by Steven Anderson of our New York office. In this role, Steve will
team with Area Leaders and WNT solution champions to build and equip the Area teams to sell
and deliver the designated solutions.

We will provide additional information on the FSG and the names of the area leaders in the near
future. in the meantime, if you have any questions, please contact your Area Managing Partner or
Steve Anderson at 212/872-6452.

Permanent Subcommittee on Investigations
EXHIBIT #97aa
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From: Walker, Charles R (US/Chicago)
Sent: Friday, May 10, 2002 8:07 AM

To: Engel, Greg A; Resnick, Joel
Subject: RE: State of Union (aka Stratecon)

Excellent. Agree with all points, | do think we need a lab with the people mentioned. Watter stilf
wants Adkin,etc. which 1 don't agree with because we can't discuss anything without fear of losing
it, same with Alvin. Next week is generaily good. Would prefer to be in Nashville some as Reed
will be home for only 3-4 days and | would at least like to have dinner, elc.

~—Original Message--~-
From: Engel, Greg A
Sent: Thursday, May 09, 2002 11:52 PM
To: Walker, Charles R (US/Chicago); Resnick, Joet
Subject: State of Union {aka Stratecon)
Chuck/Joet,
Comments?

1 think we need decide on some action steps immediately. Our people are in need of some
infom\ation.

1t seems that R dis in g il that St should inue under a slighily
different operating plan. On one hand the plan is the same (e.g. ideas thal can make money),
however | think the minor adjustments are very significant. 1 don’t think we should fall into
business as usual with some reduction in force and a jettison of three partners to ICS.

| offer the following specific action steps (not in any specifc order):

(1) rename the group {ihis should that itis not busi as usual).

{(2) open up direct and honest communication with the AMP 'S} perhaps one on ong mee!ings or
telecon to gain support and soficit their input in our G at

issues. Perhaps this is ongoing, but 1 don'tsee it. | \hmk alt ot us should be involved in these
important discussions.

(3) roadshow to the new AA pariners and selected TIL’s, BUPIC's and TSP's (very low key)

{4) dedicate resources (perhaps some of our senior managers) to work with a few partners to
detenmine the go to market issues related to privilege and Kovel arrangements. 1 think we have
the green light to engage outside counsel, but we need to do some homework first. We need

. some “rules of the engagement”

{5) Conduct a "lab" as soon as possible. This should be a ing lab type ing to i
who, what, how.” | think there are some ideas, but not much focus. Perhaps this is just Joel,
Chuck, Greg, Hap, Haynor, Manth(?). |think that one of the oulputs of this meeting will be a
~quality assurance plan” for all solutions (e.g. protocol, etc).

{6) Have a praclice meeting as soon as possible for the RF practice. This group is actually very
busy, but with Mark gone there is no leadership. | will step in and get this going and we can see
what happens when the AA guy jeins (it may be too much to expect from him to lead this group
without any break-in period). Decredico/Strobel can provide some leadership and organization to
suppoit me. Sellers should be tied in as well.

{7) Get with Burke asap to discuss the next leader of SANV. We have a big stake in this and we
need to have inpul.

Proprietary Material KPMG 0022766
Confidentiality Requested
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{8) Review all investments. This is ongoing with the hard close, but we need to really drilt into this
one.

{9) As long as we have area leaders, we need lo get the area leaders to focus on the utilization,
etc needed to hit forecast. This will be complicated by the i we must make (e.g. see
above the need for labs, etc).

{10) Put on a happy face, as leaders we can set the tone for our people.
These are my thoughts. | would be happy to execute asap once we have a green light.
Comments? Should we semf to Watter? Richard?

Greg

Proprietary Material KPMG 0022767
Confidentiality Requested .
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| INTRODUCTION
National & Area Deployment Champions

n Deployment Champions are professionals in the tax practice charged with
spearheading the market launch and deployment of new tax solutions in their
service lines.

o National Deployment Champions (NDCs) and the respective National Service
Line Leader(s) (NSLL) have ultimate accountability for the successful
deployment of a new solution.

u Area Deployment Champions (ADCs) are similarly accountable for the
success of the solution in their geographic areas.

Purpdse of the Tax Deployment Chambion Manual

o Informs NDCs and ADCs, in detail, of what is expected of them.
u  Gives NDCs and ADCs the tools for successfully carrying out their mission.

o Offers an operational framework designed to enhance efficiency in deploymg
tax solutions.

o Provides a format for sharing best practices.
The Importance of Deployment Champions

o A deployment champion or “owner” is critical to keeping the team focused,
coordinated, and moving forward.

. SELECTION PROCESS
Purpose of the Deployment Champion Selection Process

a A formal selection process:

n Coordinates input from relevant tax leaders (e.g., Area Managing Partners
{AMPs), NSLL{s), Tax Industry Leader(s) (TIL}) with regard to appropriate
champions for a particular solution.

= Helps ensure that NDC and ADC assignments are spread evenly across
the tax practice.

m Facilitates quickly putting together a team.

Selection of National Deployment Champions
i P XX-002107
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a For industry specific solutions, the TIL or his/her designee generally serves
as the NDC.

o For non-industry specific solutions, the idea generator, WNT Development
Leaders, Tax Innovation Center (TIC), NSLL(s) and AMPs determine who
serves as the NDC.

Selection Criteria for National Deployment Champion(s)

Mandatory

u Demonstrated leadership abilities _

a High degree-of individual initiative (i.e., self starter)
o Successfully managed teams to achieve objectives
a Partner or experienced senior manager

Recommended

a Specific past success with one or more solutions
o Uses project management techniques

a Personal technical expertise in support of solution
a Establish creditability with AMPs

Selection of Area Deployment Champions

o Earlyinthe deve]opment process, the TIC notifigs AMPs and, where
applicable, the NSLL(s) and TiLs regarding upcoming solution introduction
and solicits recommendations for ADCs.

= AMPs/NSLL .
s ADC appointments should be finalized while solution is in development.

. ROLES & RESPONSIBILITIES FOR NATIONAL & AREA DEPLOYMENT
CHAMPIONS

The Purpose of Defining Roles and Responsibilities Up Front

o Apprises NDCs and ADCs of their responsibilities up front and communicates
the criteria on which they will be measured.

a Informs other team members what they can expect from the NDC and ADC.

a Provides framework for measuring performance and accountability of NDCs
and ADCs.

Commissioning National Deployment Champions

XX-002108
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a National Service Line Leader and VC-Tax Operations conduct
meeting/conference call with NDC to review roles and responsibilities
= Set preliminary goals for the solution (e.g., revenue, team building, market
awareness)
u Upon launch of solution, commit to final goals developed with ADCs

° Incorporate final goals into performance review and notify performance
manager

°  Update Dialogue
National Deployment Champion’s Role

Pre-launch
o Leads and coordinates the Deployment Team for a specific tax solution..
a Develops the “go to market strategy” for the solution, with input from the

ADCs, and documents on standard template (Exhibit I: Tax Solution
Deployment Plan

n Works with TIC and Market Research to develop national target tist

= Reviews final strategy with ADCs and obtains their "buy in”

n  TIC posts go-to-market strategy document to solutions’ Outlook folder

s ADCs and NDCs accountable for executing against go-to-market strategy
o Establishes revenue goal for solution and holds ADCs accountable

u Estimates and documents overall revenue potential and rationale using
standard template (Exhibit [}

m Validates revenue goals by area with ADCs

= Obtains approval of revenue goals from Vice-Chair (VC) Tax Operations
and AMPs via the ADCs.
¢ Advises ADCs' performance managers (via email) to revise Dialogue

m _in collaboration with the TIC posts revenue docurnent to solution Outlook folder

o Prepares the solution team for launch on the Weekly Tax Solutions call

Postdaunch

a Organizes and conducts regu|aﬂ£/ scheduled postiaunch solution conference
calis/meetings.

o On a national basis, assists in briefing Business Development Managers
(BDMs) and/or Practice Development Coordinators (PDCs) on the best sales
approach with prospective clients.

o Periodically participates in Weekly Tax Solutions conference call to update
tax leadership on market activity (revisits).

Commissioning Area Deployment Champions

XX-002109
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=]

NDCs, along with AMPs and/or appropriate Area Service Line Leaders,

conduct meeting/conference call with ADCs to review roles and

responsibilities.

w Setinitial goals for the solution (e.g., revenue, team building, market
awareness)

= Upon launch of solution, commit to final goals developed with NDC and
Area Leaders

° Incorporate goals into performance review and notify performance
manager

° Update Dialogue

Area Deployment Champion’s Role

a

Operate as a sounding board for the TIC and NDC during the solution
development process on issues such as pricing, target characteristics,
implementation issues, sales strategy.

Meet with AMP/Business Unit Partner in Charge (BUPIC)/Area Service Line

L eader/Area Marketing Director (AMD) and obtain buy-in for revenue goals

and go to market strategy.

Screen initial area target list for additions and deletions before sotution

launch.

Serve as member of the solution Deployment Team.

m Participate in regular conference calls/meetings with the Deployment
Team and WNT/TIC representatives to share best practices and provade
updates on solution activity in the area.

Drive the solution's market introduction in the area.

u Review and prioritize the target list with AMP/BUPIC/Area Service Line
L.eader/AMD and develop follow up plan.

m Introduce the solution to the area at the Area Marketmg Meetmg following
the Weekly Tax Solution call launch.

u Build a team of professionals dedicated to helping sell and defiver the
solution (with AMP/BUPIC/ Area Service Line Leader agreement).

m Assist BDMs, with the help of the AMDs, in developing the best sales
approach with prospective clients in his/her area.

Create a sense of accountability:

u  Notify the AMP/BUPIC/AMD and/for Area Service Line Leader of progress
against assigned targets, and ask them to circulate wins/losses to
appropriate area Tax Service Partners {TSPs).

= Review Opportunity Management System (OMS) reports on solution
activity in the area for accuracy; follow up with AMD on updates and
inaccuracies.

Participate in Weekly Tax Solutions Conference call revisits

Discuss at Area Marketing meeting in the month prior to the revisit
- g meetng P XX-002110
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» Meet with AMP/BUPICs/Area Service Line Leader to review and assess

“go to market” strategy; apprise of market activity including successes and
challenges

m Provide update on revenue goals

= |dentify top opportunities, stage in sales cycle, likelihood of closing and
resources needed.

Share information on national activity related to the solution with local TSPs,

including technical updates and selling/marketing information.

Channel questions, comments, best practices, need for additional toolkit

items or toolkit revisions to TIC via team conference calls/meetings.

IV. THE CHAMPION NETWORK

Initial communication

a

NDC sends an email to ADCs to inform them of their appointment as part of
the national Deployment Team and to establish a schedule of team
conference calis/meetings.

See Exhibit ll:_Sample Kickoff e-mail to Area Deployment Champions and Exhibit
i:_Sample Template for Contact List.

V.  ONGOING TEAM COMMUNICATION

The importance of conducting regular Deployment Team meetings

Q

a
a

Establishes a forum for exchanging information, best practices, and ideas
among team members.

Keeps everyone on the team moving forward at an even pace.
Provides WNT/TIC with additional information to enhance solution.

Procedures that help make conference calls more effective

a Schedule a standing call for the same time each week, every-other-week or
monith, as needed.

o Secure a permanent call-in number.

o Set a recurring meeting using Outlook “Plan a Meeting” feature

o Send a reminder 3 days prior to call (attach an agenda).

a Request that the call participants confirm their attendance (directly reply to-
NDC's assistant). ’

a Circulate minutes with action items immediately following the call.

Tuly 2002 -5-
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See Exhibit IV: Agenda Templates for Pre-L.aunch Teleconference Calls and
Exhibit V: Agenda Templates for Post-Launch Teleconference Calls.

Minutes from conference call

o Meeting minutes should identify key action items, due dates and persons
responsible.

o The NDC should issue the minutes to all call participants and the WNT/TIC
representatives within 24 hours of the call.

See Exhibit VI: Template for Meeting Minutes.

Vi. PARTICIPATING IN WEEKLY TAX SOLUTIONS CONFERENCE CALLS:
LAUNCH

Prepare the solution for launch on the Weekly Tax Solutions call

a NDC and TIC create PowerPoint document that is reviewed on the pre-
launch call and distributed to Tax Leadership Team for the Weekly Tax
Solutions call (Exhibit Vlil: Sample PowerPoint for Launch Call)
= TIC circulates draft of PowerPoint and target list to pre-launch call

participants at least 1 day prior to the pre-launch call

o NDC leads the Weekly Tax Solutions call launch discussion
= Addresses the following issues: value proposition, critical success factors,

rationale for revenue goals, and “go to market” strategy
» Ensures that all ADCs participate on the call

TIC and Marketing support for Weekly Tax Solutions Call: Launch

Activities in advance of the call

a TIC schedules pre-launch solution calls involving the NDC and ADCs at least
6 days prior o solution launch {see Exhibit Viil: Sample Standard Pre-
launch Message from TIC).

o TIC sends “plan a meeting” message to all Weekly Solutions Call pamcnpants

. from TIC inbox on the Thursday prior to the call

a TIC sends Weekly Tax Solutions Call attendee list to MCi, VC-Tax Services,
VC- Tax Services Operations and Partner in Charge Strategic Sales on the
Thursday prior to the call

a TIC distributes advance preparation materials to all attendees the Thursday
prior to the call (e.g., PowerPoint presentation, target list)

Tuly 2002 -6-
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Activities after the call

a TIC circulates Weekly Tax Solutions attendance list to Tax Leadership Team
the day following the call

o National Marketing coordinates preparation of Monday Night Call minutés

» TIC circulates Weekly Tax Solutions call minutes/action items to call
partticipants the day following the call

w TiC posts minutes/action items to the solution’s Outlook folder

Vil. PARTICIPATING IN WEEKLY TAX SOLUTIONS CONFERENCE CALLS:
REVISITS
Prepare the solution for revisit on the Weekly Tax Solutions call
o National Marketing Director confirms quarterly with NDCs, Service Line
Leaders and AMPs that solution is still viable
a Hold previsit call at least 10 days prior to revisit to prepare for Weekly Tax
Solutions Conference Call revisit
m Attendees: NDC, ADCs, TIC, Partner in Charge Strategic Sales, National
Service Line Leader and Marketing Director(s)
m Call Leader: Strategic Sales Partner in Charge, TIC
w Preparation: ADCs meet with AMPs/BUPICs/Area Service Line
Leaders/AMDs to assess “go to market” strategy and top opportunities,
update OMS report, review revenue goals.
m  Agenda: review value proposition, market activity, best practices,
challenges
w Outcome: PowerPoint presentation for Weekly Tax Solutions Conference
calt (Exhibit IX: Sample PowerPoint document for solution revisit),
confirmation of solution viability
o Protocol for Weekly Tax Solutions conference call revisit.
»  The revisit should be an interactive discussion between NDC/ADCs and
tax leadership on market activity. A PowerPoint document (See Exhibit
IX above) and an OMS solution activity report are used as the basis for
the discussion.
= Most helpful information for NDC/ADCs 16 share based on facilitator's
prompting could include:
° Brief recap of the solution — value proposition and target profile
°. General assessment of progress against "go to market" strategy
°  Market activity
+ Number of targets called upon (review of OMS reports)
« Marketplace reception
« Competitors’ actions and responses, if known
Tuly 2002 -7-
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°  Success stories
+ Closed deals, feasibilities, outstanding proposals (review of OMS reports)
« Fee arrangements/pricing
° Looking forward
+ What is working well/not working
« Suggested modifications to deployment strategy
« Short term goals
« Longer term goals and expectations

» Specify additional support from the tax leadership team/tax
partners - be specific who (TSPs, Service Lines) and what
(client/target introductions, resources)

= Outcome of the revisit will be confirmation offimprovements to deployment
process.

TIC and Marketing support for Weekly Tax Solutions Call: Revisit

a Formalize revisit schedule quarterly based on input from AMPs and Service‘
Line Leaders

n Circulate revisit schedule to Tax Leadership Team at the outset of the
quarter and issue reminders on Weekly Tax Solution Call announcements

o Schedule (See Exhibit VIl above) and conduct pre-revisit call at least 10
days in advance of Weekly Tax Solution Call

u Include OMS report in meeting message

u Finalize PowerPoint and updated target list with input from NDC by the
Wednesday preceding the Weekly Tax Solution Call -

n Circulate PowerPoint and updated target list, updated OMS reports with
Weekly Tax Solution Call message

o National Marketing coordinates preparation of Monday Night Call minutes

w TIC circulates Weekly Tax Solutions call minutes/action items to Weekly
Tax Solution call participants the day following the call

u  TIC posts minutes/action items to the solution’s Outlook folder
V. TAX OPPORTUNITY MANAGEMENT SYSTEM (OMS)

OMS Overview

a A realtime repository of information about our sales targets/clients with a
summary of market activity for each tax solution. Includes information about
the company, our engagement team, company contacts and sales
opportunities.

o Information is grouped and presented by company. ltis possible to search by
company name, partner, or solution.

3.
Tuly 2002 XX-002114
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See Sample OMS Screens:
« Exhibit X: Sample OMS Account Headquarters Screen
« Exhibit XI:_Sample OMS Financial Screen
o Exhibit Xii: Sample OMS Account Description & Team Screen

» Exhibit X}li:_Sample OMS Opportunity Detail Screen
Benefits of using OMS

o Channel conflict identification: coordinate the sales efforts of TSPs, BDMs,
PDCs, and the National Deployment Team for the solution.

a Contact management system providing detailed demographic and financial
information about target companies and decision-makers.

o Revenue forecasting by measuring the pipeline and tracking solution-
specific sales activity.

u Measurement of marketing programs through specific drive periods.

How to use OMS

o Access real-time database through the KPMG network or via Securld.

a Data can be entered directly into OMS, or information can be directed to the
appropriate Area Marketing Director for entry.

o Request customized activity reports from Area Marketing Directors or the
OMS support team.

See Exhibit XIV: OMS Contact List.
Technical Contact List
o installation and connection problems should be directed to:
m  KPMG National Support Center, 1-800-576-4435
a Usage and report questions should be directed to:

u Christine Meek, System Administrator, 219-423-6821

See Exhibit XV: OMS input Form.

July 2002 5-
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This provides a summary of how the federal tax product deployment model will operate:

ACTION

PARTICIPANTS

Product is “packaged”

Identify Product Owner(s); if different from
the Product Owner(s), National Technical
Leader(s) identified;

Complete toolkit including white paper,
targets (where appropriate), pricing
strategy, etc.

Tax Innovation Center (“TIC”),
Product Owner(s), National
Marketing

TIC notifies Jeff Stein/Wendy Klein
(Federal Tax Marketing Leader) that a new
“packaged product” is ready for deployment

TIC, Product Owner(s), J. Stein, W.
Klein

Tentative group decision regarding makeup
of product deployment team

(e.g. broad reach -- local product
deployment teams; or narrow scope -
national product deployment team)

TIC, J. Stein, “Product Owner(s)”

Distribute advance copy of the Tax Product
Alert and target lists (if appropriate) to J.
Stein, W, Klein, Area Tax PICs, and others
as necessary

TIC, National Marketing

J. Stein schedules conference call with Area
Tax PICs and others as appropriate to
discuss new “packaged product”

J. Stein, TIC, “Product Owner(s),”
National Technical Leader(s), Area
Tax PICs, National Marketing

I Permanent Subcomimittee on Investigations

EXHIBIT #97ee
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ACTION PARTICIPANTS

o Conference call covers: s J. Stein, TIC, “Product Owner(s),”
» brief product overview; National Technical Leader(s), Area
« recap of target criteria; Tax PICs, National Marketing, Area
» target list review (if appropriate), Marketing and National Tax Sales
o recommended composition of product Leader

deployment team,
» determination if additional local technical

leaders must be identified/trained, or if

National Technical Leader(s) will service

all areas,
» plans for national training session (e.g.

Distance Learning, Kman site, etc.)
e Broad distribution of TPA o TIC
s Area Tax PICs arrange conference o J. Stein, Area Tax PICs, Area

call/meeting with local product deployment Marketing

teams; ensure consistent deployment across

all areas
« Conference call/meeting covers: « Arca Tax PICs, Area Marketing, and
« product overview, Subgeographic leaders or local
« target assignments, product deployment teams, depending
« date of national training session (e.g.,

Distance Learning), etc.

on product, and product technical
representatives.

Local product deployment teams review
materials on Kman site and TPA prior to
national training session; come prepared
with FAQs.

s Area Tax PICs, deployment team,
Area marketing

XX-002001
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ACTION

PARTICIPANTS

Conference call/meeting with local product

deployment teams following national
training session

Area Tax PICs, product deployment
team, Area Marketing

During conference call/meeting local

product deployment teams given target

assignments and delivery dates.

Area Tax PICs, local product
deployment teams, Area Marketing

Track local product deployment teams
progress

Area Tax PIC, Subgeographic
Leaders, if appropriate, Area
Marketing

Set up feedback mechanism to gather and .
share comments arising from marketplace

experience/sales calls.

Product Owner(s) and/or National
Technical Leaders, Area PICs, TIC,

Data entry in OMS

Area Marketing

Share successes, learning, best practices via

Kman, newsletters, etc.

Area Tax PICs, National Marketi;xg,
Area Marketing

XX-002002
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MEALS
Meals & Entertainment Advisory & Logistics Services
Script for Initial Call to Introduce MEALS

‘Who To Contact
Tax Director

MEALS

1. Introduction
A, Identify caller and callee
B. Introduce firm
C. General background

The Call

e Mynameis and I am with KPMG. I work with (name of professional). The reason 1
am calling is to share a strategy that KPMG has designed to assist you in obtaining a
permanent tax savings on your meals and entertainment account. This can be achieved by
conducting a review of your company’s meals and entertainment accounting procedures. Our
Washington National Tax department is part of the solution design team and will be a
resource to the delivery team.

s May I ask you a couple of questions?
Is your company’s meals and entertainment account at least $1 million?

o Ifyes - continue with the call.

» Ifno - can you give me an idea of the amount in your meals and entertainment
account?
(If the amount is less than $1 million discontinue).
When discontinuing the call ask the Tax Director if you could follow up with him
at a later date when it may be more beneficial to him to maximize the benefit.

Close

Once you have determined that the company meets the minimum of $1 million ask the Tax
Director to verify his schedule to book the ICV.

Possible Objections/Questions:

1. How can KPMG help me?

In general, taxpayers must limit their tax deductions for meals and entertainment expenses to
50% of amounts incurred. However, various exceptions to the 50% limitation permit a client to
deduct 100% of certain expenses. Many companies pay too much income tax by incorrectly
limiting their meals and entertainment deductions. KPMG can assist you in identifying and
correcting expenses that are misclassified.

2. Why KPMG?

EXHIBIT #97ff
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KPMG has developed a unique four-phase approach that offers your company significant

advantages.

o KPMG will conduct a feasibility study at no cost to your company.

o KPMG uses statistical sampling which helps accelerates the review and offers sound
justification for the reclassification amount.
s KPMG applies the information learned from the statistical sampling to your current year’s

expenses to provide appropriate rationale for the reclassification amount.

¢ KPMGQG helps you redesign your company’s meals and entertainment expense report to

improve future expense classification,

* KPMG designs an audit defense manual for you which documents work programs,
procedures, etc.

3. Will KPMG have to come back every year?

No, KPMG will assist you in setting up a recordkeeping system that helps you classify future
meals and entertainment expenses correctly.

4. Will this work for our company?
This strategy is designed for companies in all lines of business.

5 How is KPMG different from the competition?
KPMG has a national team who is experienced in delivering meals and entertainment
reclassification to many companies.

*  KPMG uses statistical sampling which helps accelerate the process and offers sound
justification for the reclassification amount.

¢ KPMG is equipped to implement.

¢ KPMG sets up procedures for your people to follow so your company can realize future
benefits,

6. Does this apply to past years?

¢ If you have open years with the IRS the meals and entertainment reclassification can be
applied retroactively.

7. Can you tell me more about how this would work and the savings my company would

realize?

o If your company has $2 million in meals and entertainment, the IRS requires a 50% reduction
to the amount (e.g. with $2 million gross, you get a deduction for onty $1 million). Our
strategy tries to reclassify the remaining $1 million to a deductible expense. If we reclassify
40% you take $400,000x35% tax rate and the savings realized is $140,000 per year. And of
course we implement for you!

8. How much of my time/my staff’s time is this going to take?
¢ This requires very little of your or your staff’s time. We will need to spend approximately 1 -

2 hours with someone in Accounts Payable. We are prepared to do statistical sampling of
expense reports.

XX-002010
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Telemarketing and/or BDM Deployment Model
"Top Down" Approach Timetable

Refine targets X X
"Script" development/approval X
Local Owners identified/Calendars X
coordinated
Communication to Practice X
Partners/M S
Channel conflict X
Telemarketing kickoff X
Tracking X

XX-002179

Permanent Subcommittee on Investigations
EXHIBIT #97ii
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Telemarketing and/or BDM Deployment Model
"Top Down"

Discuss new product-related National Product Marketing Wendy Klein
marketing issues and strategy Director
(e.g., owners, targeting, sales, | ¢  National Product Owner s Seth Rosen
telemarketing) * TIC-Representative(s) o Mark Springer, et al
¢ Director of Sales ¢ Alec Wilson
¢ Director of Telemarketing ®  Sandra Cockrell
* TIC Marketing Leader * Colleen Clowers
Develop marketing plan ¢ National Product Marketing | ¢ Wendy Klein
Director
Approve marketing plan * National Product Owner »  Seth Rosen
* National Practice Leader o Peter Elinsky
Confirm capacity and * National Product Marketing | e Wendy Klein
scheduling Director
® National Director of * PatNeil
Marketing-Tax
¢ Director of Telemarketing «  Sandra Cockrell
* Director of Sales e Alec Wilson
National Tax Leaders e National Product Marketing | e Wendy Klein
approve marketing plan (pre- Director
Monday night conference e National Product Owner ¢ Seth Rosen
call at least one week in & Director of Sales s Alec Wilson
advance of product * Vice Chairman-Tax e Jeff Stein
introduction) Operations
e National Tax PIC * Mike Lippman
e TIC Repr ive(s) ®  Mark Springer, et al
Alert sales/telemarketing ¢ Director of Telemarketing »  Sandra Cockrell
teams and advise of + Director of Sales e Alec Wilson
marketing plan/sales
approach
Communicate product * National Product Owner ¢  Seth Rosen
marketing strategy on e National Product Marketing | e Wendy Klein
Monday night call/product Director
roll out
Formal kick-off involving + National Product Marketing | ¢ Wendy Klein
AMPs/BUPICs/Product Director
Group Leaders/Area

Marketing Leader - Tax

XX-002180
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Telemarketing and/or BDM Deployment Model
"Top Down"
Tasks: Marketing/Sales/Telemarketing

Further refine target list, if
necessary

National Product Marketing
Director
Director of Telemarketing

Wendy Klein

Sandra Cockrell

* Director of Research David Kull
Confirm Local Area Product | « National Product Owner Seth Rosen
Owners
Conduct Product "Tutorial” | e National Product Owner Seth Rosen
* BDMs/Telemarketing Team
Develop Product "Script" for | ¢ Director of Sandra Cockrell/
approval Telemarketing/Sales Alec Wilson
¢ National Product Marketing Wendy Klein
Director
* National Product Owner Seth Rosen
Conduct "Channel Conflict” | » National Product Marketing Wendy Klein
Director
*  AMPs/BUPICs AMPS/BUPICs
Finalize list/tag accounts in ¢ National Product Marketing Wendy Klein
OMS Director
* OMS Director Sandra Cockrell
Coordinate calendars with * Director of Sandra Cockrell
Local Product Owners and/or Telemarketing/BDMs BDMs
TSPs
Track results via OMS o OMS Director Sandra Cockrell
e Director of All
Telemarketing/BDMs
*  Area Marketing Leader-Tax
e Local Product Owners
¢ TSPs
Share wins/losses with * National Product Marketing Wendy Klein

practice

Director

XX-002181
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Telemarketing Deployment Model
"Bottom Up'" Approach Timetable

£ e
AMP/Area Product Group Leader
approve effort
Refine targets
Product "script” approval
Target list approval
Coordinate calendars
Telemarketing kickoff X
Tracking X

DI Né’g

XX-002182



Telemarketing Deployment Model
"Bottom Up"

2172

TSP (partner/manager) TSP SALT partner (Minn.)
requests assistance
TSP directed to Area e AML - Tax Janine Rudow - Chicago
marketing Leader-Tax
Gain approval from Area Tax { ¢ AML - Tax Janine Rudow
Leadership
e AMP - Tax or Area Product Jim Brasher/

Group Leader Ed McCarthy
Contact National Product e  AML - Tax Janine Rudow
Marketing Director
Discuss request with and * National Product Marketing Jill Ronda
secure go-ahead from Director
National Product Ownerand | »  National Product Owner Michelle Andre
Practice Leader * Product Group Leader Bob Peters
Determine if program can be | o National Product Marketing Jill Ronda

leveraged

Director
National Product Owner

Michelle Andre

Confirm capacity/scheduling

National Product Marketing
Director

National Director Marketing
- Tax

Director of Telemarketing

Jill Ronda

Pat Neil

Sandra Cockrell

Notify AML - Tax to proceed

National Product Marketing
Director

Jill Ronda

Track results

AML - Tax
National Product Marketing
Director

Janine Rudow
Jill Ronda

Leverage program, if
appropriate

National Product Marketing
Director

Jill Ronda

XX%-002183
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Telemarketing and/or BDM Deployment Model
"Bottom Up"
Tasks: Marketing/Telemarketing

¢ Conduct "Tutorial” *  Area Product Owner *  Michelle Andre
s AML-Tax o Janine Rudow
s Director of Telemarketing * Sandra Cockrelt
* Develop "script” for approval j ¢ Director of Telemarketing o Sandra Cockrell
¢ National Product Marketing | ¢ Jill Ronda
Director
¢ National Product Owner ¢ Michelle Andre
e Review target list o AML - Tax ¢ Janine Rudow
o AMP-Tax * Jim Brasher
* Refine target list, if necessary | ¢  Director of Telemarketing ¢ Sandra Cockrell
¢ AML - Tax ¢ Janine Rudow
e Forward list to e AML - Tax * Janine Rudow
Telemarketing/tag in OMS e OMS Director ®  Sandra Cockrell
¢ Coordinate Calendars » Director of Telemarketing ¢ Sandra Cockrell

XX-002184
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e
rrom Jeffrey M. Stein Steno amc
New York Rel cwindows\ernpbdmorgs.doc
cc J. Lanning

Tax Sales Organizztion and Telemarketing

TAX SALES ORGANIZATION

Over the past several months we have been building our Tax Sales Organization. We
recognize that a solid sales team dedicated to Tax is critical to our marketplace success,
The Tax Sales Organization is expected to generate incremental revenue of $200M by
the end of the next fiscal year. With increased resources in the sales organization, we
are now in a position to align the Business Development Managers (BDMs) mare
closely with Federal Tax Service Partners and the Product Groups. Additionally we
have identified our highest value opportunities and want to focus our BDMs against
these initiatives. Itis critical that we maintain this suateg\c focus and execute against it
consistently across all areas.”

To ensure that our movement to our new operational model is accomplished swiftly and
effectively, I would like to share the details of it with each of you. Remember, the sales
organization is a resource dedicated to you—they are committed to accelerating Tax
sales opportunities and significantly increasing our engagement closure and revenue

generation. To make the sales organization successful, we must all work together and
drive toward these same goals.

Above all, remember that the BDM adds value when he/she is recognized as an integral
member of the “team.” You should be involving your Area or Product FT)M to the
extent possible, on all sales calls, whether to a client or target. Obvicus 24 thal the
Tax Sales Organization is only a few months old, we do not have the necess:: y tramber
of BDMs in place to meet the demands of accompanying our tax partners on all sales
calls. Therefore, until we are fully staffed we will have to prioritize their time and focus
their efforts on the highest opportunities that. will yield the firm the greatest return.
Ultimately, we will have sufficient BDMs to assist you on every sales call. Their skills
and experience offer significant value in identifying and qualifying opportunities,
offering added urgency to the sales cycle, influencing the’ negotiation and assxstmg in
closing the deal. BDMs will help us unlock out ta:get accounts and buile oo ~ur.
relationships with them so we can introduce our nev? products more Gis :
capitalize on future opportunities. Finally, the BDI4s vl Lelp us strcngd, 1 Om
relationships with our current client base. Any perception that a BDM adds value only
“by getting me into accounts where we have no relationship” is a limited vicw and does

not support the overall BDM initiative and our overall Tax practice goals.
XX-002203 “

lPermanent Subcommittee on Investigationsl
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Tax Sales Force Stmcwre

Director of Business Development Managers

Alec Wilson, who joined us approximately six months ago, serves as the Partner-in-
Charge of the Tax Business Development Managers. Alec is based in New York. Over
the past several months, he has been focused on building the sales organization and has
actively recruited skilled professionals with diverse sales backgrounds. Al of the new
hires have extensive sales experience and a track record for driving substantial revenue.
The new sales team members are geographically dispersed throughout the tax practice.
Alec will continue to recruit aggressively to provide the level of resources the tax
practice requires. By June 30, we will have 35-40 BDMs, Additionally, Alec is
primarily responsible for working directly with the TTM practice to identify market
opportunities and assist in closing the deals.

Area Sales Director (ASD)
There will be a total of six Area Sales Directors, one for each geography With the rapid
growth of the sales function to date, as well as the expected growth in the future, it is
essential that the Area Sales-Directors make sure that the BDMs are pursuing the
identified strategic direction in a respective area and are operating at maximum
productivity. The Area Sales Directors will work closely with their respective Area
Managing Partner-Tax (AMP-Tax) and will assume the lead sales role on at least five
_ major accounts in their local market. The ASD is responsible for ensuring that we meet
the Area BDM revenue quota, coordinating the best resources among the BDM:s to close
sales opportunities, recruiting, training and leading the BDMs and playing a feadership
role in terms of strategizing with the Area BDMs on our largest opportunities.

" Currently five of the six Area Sales Directors have been identified. The remaining
director wil! b2 named shortly

A.ren Area Sales Director
Northeast | Rick Stile, New York
Midatlantic | Open -

Midwest Mike Hagenhoff, St. Louis
Southeast | Paul Parker, Charlotte
Southwest | Toby Gilman, Dallas

West | Jim Sparkman, Los Angeles.

Area Business Developiient Managers

The Area BDMs will repor. directly to the Area Sales Directors. Their primary focus
will be to team with the Tax Service Partners (TSPs) to promote a specific portfolio of
tax products including select new tax initiatives as they are developed by the Tax
Innovation Center (TIC). These products have been identified by the National Tax
Leadership Team and the AMPs-Tax, They are limited to those products that are

XX-002204
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perceived to be our highest opportunities—those where the BDM is believed to be able
to provide significant value. We will continue to monitor and recommend
additions/deletions to this list throughout the year as new products are issued.

Each Area BDM will be aligned with a Business Unit. TSPs must actively collaborate
with the Area BDMSs and jointly pursue opportunities. The TSPs should be
accompanied by 2 BDM on all client/target sales call that represent the highest
opportunity. .

The designated portfolio of products includes:

Acumen Repatriation Strategies (RS)

Acquisition Cost Recovery Analysis (ACRA) Reti Plan Risk A

Capital Loss Conversion . Subsidiary Acquisition Cost Recovery

Capital Transaction Strategies (CaT5S) Analysis (Sub-ACRA)

Cash Flow Enhancement Strategy (CFES) Supplemental Unemployment Benefit (SUB) Plans
Export Tax Minimization (ETM) Tax Account Analysis Review Program (TAARP™)
Foreign Tax Credit Strategies (FTCS) Tax Management Solutions (TMS)

Global Interest Netting Strategies (GINS) Trade and Customs

Mark-to-Market Replacement Strategies (MMaRS) A Window of Opportunity for Worldwide
National Unclaimed Property Services Savings (WOWS)

ProACT

A description of each product in the portfolio is included as an appendix to this
memorandum.

In addition to those products listed above, the Area BDMs will also have a thorough
knowledge of the national tax products to which we have dedicated Product BDMs. For
these products it is expected that the Arca BDMs will help identify opportunities in their
region, notify the Product BDM and coordinate with him/her to determine how the target
should best bs pursued. repending upon the specific situation the Area or Product
BDM will assume the lead role. For example, on our largest opportunities, it is expected
that the Product BDM would assume that role. On smaller opportunities or whete the
Area BDM has established a very strong relationship with the target, it may be
appropriate for the Area BDM to take the lead. In all instances the effort will be
collaborative, Those national products with dedicated BDMs include:

™ Strategic-Relocation &
ST™M Expension Services
IES/Expatriate Ccr: Minimization

Again, as appropriate, w~ will recommend additions/deletions to the National Product
list as well, :

XX-002205
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There are a total of 21 Area BDMs; plans are to expand to 30 by June 30, 1999. In some
areas an Arca BDM will cover more than one Business Unit until additional BDM
resources are retained. Current assignments are as follows:

Midatiantic Midwest
Philadetphia David Foody Chicago Mark Bitthymer
Baltimore/DC Open (Jeffrey Rice)* Chicago Paul Jenkins
Richmond Jeffrey Rice Chicago Louis Ebling
Northeast Cleveland Brian Cox
Boston Fred Steeves Minneapolis Chip Longacre .
Connecticut/ Steve Mullen/ St. Louis Open (Mike Hagenhoff)*
Upstate NY' Mike Chuma
Short Hills Open (Mike Mikulski)* Detroit Mtelinda Dobbs
Manhattan 1 Peter Martin Southwest
Manhattan 2 Steven Clayback Dallas Open (Dennis Kirkpatrick)
Manhattan 3 Carrolf Carter Houston 1 Mark Pickle

Houston 2 Don Allison
Southeast e Denver Open (Toby Gilman)

1 Miami Bob Roth -
Tampa Open (Bob Roth)* West
Attanta Larry Fussef Los Angeles John Wilson
Atlanta Ron Bouterse - Mountain View Open (John Wilson)
T Loaa “Aﬂ_ﬁ“’ Jonathan Cahill - Seattle Open (Sean Coughlin)®
meer——*Denctes BDM who has been temporarily assigned to cover ares until position filled.

Product Busi Develop t Managers .
Product Busi Devel Managers will be dedicated to and responsible fora

select number of national tax products. They will link closely with the national product
owner and will cover all six \geog'raphies. The Product BDM will also work directly
with the Area BDMs. For'example, the Product BDM will linise and strategize with
specific Area BDMs according to the area whete the target for a particular product is
located. Depending upon the particular complexities of the situation, either the Product
or Arca BDM will assume the lead—in all cases the effort will be coordinated.

At present, plans are to have 6 dedicated Product BDMs. They will be assigned to
products that are perceived te yield the gr return and rep our highest

opportunities.  Again, with additional resources the number of dedicated Pioduct BDivis
will be erpanded.

XX-002206
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Product Product BDM Office
TIM (1) Alec Wilson New York -
STM (3) Dennis Kirkpatrick Dallas

TBD

TBD
IESEECM (1) Sean Coughlin Seattle
SRES(1) Mike Mikulski Radnor

We will maintain the sales infrastructure for Property Tax that has existed for the past
few years:

Property Tax(4) Lori Fields Atlanta

Brian Brogan Phoenix
Barry Schaell New York
Mark Magnuson Los Angeles }
TELEMARKETING

The Tax practice has also made a significant investment in building our marketing
capabilities and has expanded our telemarketing resources to support our national
services and initiatives. The telemarketers are a specially trained group of professionals
who will assist our practice in securing initial client visits with the key decision makers
at target companies, The telemarketers already have an impressive track record; they
have played a critical role in our SALT practice and most recently helped drive the
COLI and Export Tax Minimization product “blitzes.” This group can also be
instrumental in performing research to obtain information that is not publicly available.
This helps in the proccss 67 qualifying ¢ cspccts Of course, we also have a dedicated
research group resident in IMontvale eas. i Wayue who are intimately involved with

developing the target list for each of our products. Both telemarketing and research are
part of Tax Marketing organization.

To maximize our return on our telemarketing resources, we also will be focusing them
on products where they can add significant value. We will be taking both a “top down™
and 2 “bottom up” approach to coordinate telemarketing on a national basis. Regarding
the “top down,” the Tax Leadcrshxp Tearn and National Marketing will identify specific
products introduced by 6.+ TIC that will receive telemarketing support. The market
release of these select passiucts will be coordinated by the National Product Owners and
communicated to all Tax professionals via the AMPs-Tax. For existing products,
telemarketing support will be coordinated through the National Marketing Leaders.

XX-002207
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In certain instances, an initiative may arise at the area level, whereby Tax professionals |
seek telemarketing support. Tax professionals who wish to utilize telemarketers from
the “bottom up™ must coordinate these initiatives through their Area Marketing Leader-
Tax and AMP-Tax. Again, we must leverage our resources and avoid deploying our
telemarketers on ad hoc efforts.

“OPPORTUNITY MANAGEMENT SYSTEM

The Oppertunity Management System (OMS) will serve as the Tax practice’s central
database for all sales activity. Itis essential that we have one system that captures the
activity of the BDMs, Telemarketers and our professionals. This will ensure that we
leverage our relationships and coordinate our sales efforts for increased success. The
BDMs, Telemarketers and Marketing already use OMS as their repository for all
information. And plans are to make OMS available to all Tax partners on a read only
basis by the beginning of December. Again we need your cooperation in making this
resource as valuable as possible.” You must be sure to report your individual sales
activity to your Area Marketing Leader-Tax for input into the system. Reports
generated from OMS are the tool the Tax Leadershlp Team will be using to measure
individual partner activity.

X B X =4

In closing, it should be noted that KPMG Consulting has very effectively developed,
deployed and institutionalized a sales organization and culture within KPMG.
Consulting BDMs are expected to generate in excess of $750M in incremental revenue
this fiscal year, It is this very same approach and model, requiring the collective efforts

of all our TSPs, Product partners and BDMs, that we believe can ond will generate the
incremental revenue we have planned for our tax 1:+.:2fr 2,

The AMPs-Tax are planning to discuss the new sa'r. o, guuization structure and our
telemarketing resources at your upcoming area marketing meetings. Please refer any
questions you may have to them. Building a sales organization and telemarketing unit is
a huge challenge; however, our future success depends on getting it right. We need each
of you to commit to helping them take off.

XX-002208



2180

kpmgPeat Marwick LLp

To KPMG Tax Partners pate November 16, 1998
From] emﬁ'fefj’f' fLStem: Steno amc
New York Ref c\windows\temp\bdmorg3.doc

o J. Lanning

Tax Sales Organization and Telemarketing
TAX SALES ORGANIZATION

Over the past several months we have been building our Tax Sales Organization,. We
recognize that a solid sales team dedicated to Tax is critical to our marketplace success,
The Tax Sales Organization is expected to generate incremental revenue of $200M by
the end of the next fiscal year. With increased resources in the sales organization, we
are now in a position to align the Business Development Managers (BDMs) more
closely with Federal Tax Service Partners and the Product Groups. Additionally we
have identified our highest value opportunities and want to focus our BDMs against
these initiatives. It is critical that we maintain this strategic focus and execute against it
consistently across all areas.

To ensure that our movement to our new operational model is accomplished swiftly and
effectively, I would like to share the details of it with each of you. Remember, the sales
organization is a resource dedicated to you—they are committed to accelerating Tax
sales opportunities and significantly increasing our engagement closure and revenue
generation. To make the sales organization successful, we must all work together and
drive toward these same goals.

Above all, remember that the BDM adds value when he/she is recognized as an integral
member of the “team.” You should be involving your Area or Product BDM, to the
extent possible, on all sales calls, whether to a client or target. Obviously, given that the
Tax Sales Organization is only a few months old, we do not have the necessary number
of BDM’s in place to meet the demands of accompanying our tax partners on all sales
calls. Therefore, until we are fully staffed we will have to prioritize their time and focus
their efforts on the highest opportunities that will yield the firm the greatest return.
Ultimately, we will have sufficient BDMs to assist you on every sales call. Their skills
and experience offer significant value in identifying and qualifying opportunities,
offering added urgency to the sales cycle, influencing the negotiation and assisting in
closing the deal. BDMs will help us unlock our target accounts and build on-going
relationships with them so we can introduce our new products more quickly and
capitalize on future opportunities. Finally, the BDMs will help us strengthen our
relationship with our current client base. Any perception that a BDM adds value only
“by getting me into accounts where we have no relationship” is a limited view and does
not support the overall BDM initiative and our overall Tax practice goals.

I Permanent Subcommittee on lnvestigationsl

EXHIBIT #97kk
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Tax Sales Force Structure

Director of Business Development Managers

Alec Wilson, who joined us approximately six months ago, serves as the Partner-in-
Charge of the Tax Business Development Managers. Alec is based in New York. Over
the past several months, he has been focused on building the sales organization and has
actively recruited skilled professionals with diverse sales backgrounds. All of the new
hires have extensive prior sales experience and a track record for driving substantial
revenue. The new sales team members are geographically dispersed throughout the tax
practice. Alec will continue to recruit aggressively to provide the level of resources the
tax practice requires. By June 30, we will have 35-40 BDMs. Additionally, Alec is
primarily responsible for working directly with the TTM practice to identify market
opportunities and assist in closing the deals.

Area Sales Director (ASD)

There will be a total of six Area Sales Directors, one for each geography With the rapid
growth of the sales function to date, as well as the expected growth in the future, it is
essential that the Area Sales Director make sure that the BDMs are pursuing the
identified strategic direction in a respective area and are operating at maximum
productivity. The Area Sales Directors will work closely with their respective AMP -
Tax and will assume the lead sales role on at least five major accounts in their local
market. The ASD is responsible for ensuring that we meet the Area BDM revenue
quota, coordinating the best resources among the BDMs to close sales opportunities,
recruiting, training and leading the BDMs and playing a leadership role in terms of
strategizing with the Area BDMs on our largest opportunities.

Currently five of the six area sales directors have been identified. The remaining
director will be named shortly.

Area Area Sales Director
Northeast | Rick Stile, New York
Midatlantic | Open
Midwest Mike Hagenhoff, St. Louis
Southeast Paul Parker, Charlotte
Southwest | Toby Gilman, Dallas
West Jim Sparkman, Los Angeles

Area Business Development Managers

The Area BDMs will report directly to the Area Sales Directors. Their primary focus
will be to team with the TSPs to promote a specific portfolio of tax products including
select new tax initiatives as they are developed by the Tax Innovation Center (TIC).
These products have been identified by the National Tax Leadership Team and the
AMPs - Tax. They are limited to those products that are perceived to be our highest
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opportunities—those where the BDM is believed to be able to provide significant value.
We will continue to monitor and recommend additions/deletions to this list thronghout
the year as new products are issued.

Each Area BDM will be aligned with a Business Unit. TSPs must actively collaborate
with the Area BDMs and jointly pursue opportunities. The TSPs should be
accompanied by a BDM on all client/target sales call that represent the highest
opportunity.

The designated portfolio of products includes:

Acumen Repatriation Strategies (RS)

Acquisition Cost Recovery Analysis (ACRA) Retirement Plan Risk Assessment

Capital Loss Conversion Subsidiary Acquisition Cost Recovery

Capital Transaction Strategies (CaTS) Analysis (Sub-ACRA)

Cash Flow Enhancement Strategy (CFES) Supplemental Unemployment Benefit (SUB) Plans
Export Tax Minimization (ETM) Tax Account Analysis Review Program (TAARP™)
Foreign Tax Credit Strategies (FTCS) Tax Management Solutions (TMS) _

Global Interest Netting Strategies (GINS) Trade and Customs

Mark-to-Market Replacement Strategies (MMaRS) A Window of Opportunity for Worldwide
National Unclaimed Property Services Savings (WOWS)

ProACT

A description of each product in the portfolio is included as an appendix to this
memorandum.

In addition to those products listed above, the Area BDM’s will also have a thorough
knowledge of the national tax products to which we have dedicated Product BDMs. For
these products it is expected that the Area BDMs will help identify opportunities in their
region, notify the Product BDM and coordinate with him/her to determine how the target
should best be pursued. Depending upon the specific situation the Area or Product
BDM will assume the lead role. For example, on our largest opportunities, it is expected
that the Product BDM would assume that role. On smaller opportunities or where the

- Area BDM has established a very strong relationship with the target, it may be
appropriate for the Area BDM to take the lead. In all instances the effort will be
collaborative. Those national products with dedicated BDMs include:

™ Strategic Relocation &
ST™ Expansion Services
IES/Expatriate Cost Minimization

Again, as appropriate, we will recommend additions/deletions to the National Product
list as well.
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There are a total of 21 Area BDMs; plans are to expand to 30 by June 30, 1999, In some
areas an Area BDM will cover more than one Business Unit until additional BDM
resources are retained. Current assignments are as follows:

Midatlantic Midwest
Philadelphia David Foody Chicago Mark Billhymer
Baltimore/DC Open (Jeffrey Rice)* Chicago Paul Jenkins
Richmond Jeffrey Rice Chicago Louis Ebling
Northeast Cleveland Brian Cox -
Boston Fred Steeves Minneapolis Chip Longacre
Connecticut/ Steve Mullen/ St. Louis Open (Mike Hagenhoff)*
Upstate NY Mike Chuma
Short Hills Open (Mike Mikulski)* Detroit Melinda Dobbs
Manhattan 1 Peter Martin Southwest
Manhattan 2 Steven Clayback Dallas Open (Dennis Kirkpatrick)
Manhattan 3 Carroll Carter Houston 1 Mark Pickle

Houston 2 Don Allison
Southeast Denver Open (Toby Gilman)
Miami Bob Roth
Tampa Open (Bob Roth)* West
Atlanta Larry Fussel Los Angeles John Wilson
Atlanta Ron Bouterse Mountain View Open (Yohn Wilson)
Atlanta Jonathan Cahill Seattle Open (Sean Coughlin}*

*Denotes BDM who has been temporarily assigned to cover area until position filled.

Product Business Development Managers

Product Business Development Managers will be dedicated to and responsible for a
select number of national tax products. They will link closely with the national product
owner and will cover all six geographies. The Product BDM will also work directly
with the Area BDMs. For example, the Product BDM will liaise and strategize with
specific Area BDMs according to the area where the target for a particular product is
located. Depending upon the particular complexities of the situation, either the Product
or Area BDM will assume the lead—in all cases the effort will be coordinated.

At present, plans are to have 6 dedicated Product BDMs. They will be assigned to
products that are perceived to yield the greatest return and represent our highest
opportunities. Again, with additional resources the number of dedicated Product BDMs
will be expanded.
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Product Product BDM Office
TTM (1) Alec Wilson New York
STM (3) Dennis Kirkpatrick Dalias
TBD
TBD
1IES/ECM (1) Sean Coughlin Seattle
SRES(1) Mike Mikulski Radnor

We will maintain the sales infrastructure for Property Tax that has existed for the past
few years.

Property Tax(4) Lori Fields Atlanta
Brian Brogan Phoenix
Barry Schaell New York
Mark Magnuson Los Angeles
TELEMARKETING

The Tax practice has also made a significant investment in building our marketing
capabilities and has expanded our telemarketing resources to support our national
services and initiatives. The telemarketers are a specially trained group of professionals
who will assist our practice in securing initial client visits with the key decision makers
at target companies. The telemarketers already have an impressive track record; they
have played a critical role in our SALT practice and most recently helped drive the
COLI and Export Tax Minimization product “blitzes.” This group can also be
instrumental in performing research to obtain information that is not publicly available.
This helps in the process of qualifying prospects. Of course, we also have a dedicated
research group resident in Montvale and Ft. Wayne who are intimately involved with
developing the target list for each of our products. Both telemarketing and research are
part of Tax Marketing organization.

To maximize our return on our telemarketing resources, we also will be focusing them
on products where they can add significant value. We will be taking both a “top down”
and a “bottom up” approach to coordinate telemarketing on a national basis. Regarding
the “top down,” the Tax Leadership Team and National Marketing will identify specific
products introduced by the TIC that will receive telemarketing support. The market
release of these select products will be coordinated by the National Product Owners and
communicated to all Tax professionals via the Area Managing Partners - Tax (AMPs -
Tax). For existing products, telemarketing support will be coordinated through the
National Marketing Leaders.
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In certain instances, an initiative may arise at the area level, whereby Tax professionals
seek telemarketing support. Tax professionals who wish to utilize telemarketers from
the “bottom up” must coordinate these initiatives through their Area Marketing Leader
and AMP. Again, we must leverage our resources and avoid deploying our
telemarketers on ad hoc efforts.

OPPORTUNITY MANAGEMENT SYSTEM

The Opportunity Management System (OMS) will serve as the Tax practice’s central
database for all sales activity. It is essential that we have one system that captures the
activity of the BDMs, Telemarketers and our professionals, This will ensure that we
leverage our relationships and coordinate our sales efforts for increased success. The
BDMs, Telemarketers and Marketing already use OMS as their repository for all
information. And plans are to make OMS available to all Tax partners on a read only
basis by the beginning of December. Again we need your cooperation in making this
resource as valuable as possible. You must be sure to report your individual sales
activity to your Area Marketing Leader for input into the system. Reports generated
from OMS are the tool the Tax Leadership Team will be using to measure individual
partner activity.

The AMPs - Tax are planning to discuss the new sales organization structure and our
telemarketing resources at your upcoming area marketing meetings. Please refer any
questions you may have to them. Building a sales organization and telemarketing unit is
a huge challenge; however, our future success depends on getting it right. We need each
of you to commit to helping them take off.
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PRODUCT DESCRIPTION

Acquisition Cost Recovery Analysis .
(ACRA)

Capital Loss Conversion ]
Capital Transaction Strategies (CaTS) .
Cash Flow Enhancement Strategy Redacted -
(CFES)

Permanent Subcommittee

KPMG Export Advantage™ FSC 7]

Bencfit Maximization Services

Expatriate Cost Minimization (ECM)

Foreign Tax Credit Strategies (FICS)

Global Interest Netting Strategies
(GINS)

on Investigations
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Planning for the Repeal of Advance
Corporation Tax (ProACT)

Repatriation Strategies (RS)

Retirement Plan Risk Assessment

PRODUCT DESCRIPTION
Mark-to-Market Replacement
Strategies (MMaRS)
National Unclaimed Property Services Redacted

Permanent Subcommittee

on Investigations

SRES

State Tax Minimization
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Worldwide Savings (WOWS)

PRODUCT DESCRIPTION
Subsidiary Acquisition Cost Recovery
Analysis (Sub-ACRA)
Supplemental Unemployment Benefit
(SUB) Plans -~ Severance Benefit
FICA Tax Savings
Redacted
Tax Account Analysis Review
Program (TAARP™)
by
Tax Management Solutions (TMS) : .
Permanent Subcommittee
on Investigations
Trade and Customs
A Window of Opportunity for
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‘The BDM factor’
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Tax Business Development
Stub Fiscal Year 2001 and Full Fiscal Year 2002
(15 Months Beginning July 1, 2001 and Ending September 30, 2002)
: Compensation Plan Terms & Conditions

Purpose of the Compensation Plan

Define compensation and the administration of compensation

Define the duties and responsibilities which eam compensation
Measure performance

Provide motivation and incentive reward for exemplary performance

Term of Plan

P

The term of this Plan is the 15 Months Beginning July 1, 2001 and Ending September 30, 2002.
Eligibilig .

Staﬁ classified and receiving a salary as a Tax Busi

D P or a Tax Business.
Development Director (BDM]) who have signed and d a copy of the Comp ion Plan are eligible to
participate in the Plan,

Duties and Responsibilities

The duty of each Tax Business Deve!opmem M |s to produca the max for the Fimm.
The Tax Busil Development \ ributio will be primarily via the sale of
Tax Services to new and existing Chems. Nozmany, the BDM wilk:

Lead or ma‘enalty eontribute {o the sales effort

Lead or to lhe proposal effort
tead or n

R I

Provide reasonable post-Sales Suppon in transmomng the client to service-delivery status
Work difigently to pull through additional services of the Fim
in 50 doing the Tax Busil Devel n

isto the Firm in a moral, ethical and positiva
tashlon pursuant to the Firm's polmes as sel forth in the Fimy's Personnel Manual. Each Tax Businéss
D is

i sales responsibilities for one or more of the following: -
A geographical territory . .
A Ciient or group of Clients .
Ap hip-defined opporiunily of opp
A spec:ﬁed prospect or-group of pmspect's
A specified industry or group of industries
A specified solution or group of solutions

within a specified prospect

s v e v e

The Tax Business Development Manger shall p intain and i the sale of Tax Consulting
Services. Towards that end, the Tax Business Devel M has a resp ility to assist in the
sale of Tax Consulting Services outside their respective temtory by'

«  Working dTgenﬂy 10 treate a team approach to exploiting opportunities in organizations that

span multiple geographic regions

Sharing account information and feads with individuals responsible for organizational entities -
outside the Tax Business Development Manager’s tenitory

s Working cooperatively 1o develop and execute cross-territory sales strategies

Each Tax Business Development Manager i§ 45signed a sales quota,

The Firm reserves the fight to revise. modify or reassign territories or guotas at any time during the
ar,

KC 00691
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When territory assignments are changed, the Area Managing Parniner may, after discussion and concurrence

with the respective Area Sales Director, reserve approved prospects for a period of time for the vacating Tax
Business Deveiopment Manger.

From the date of booking a Sale to the date of the Firm's receipt of all Collected Net Engagement Revenue

on such Booked Sales, each Tax Business Development Manager shall provide Sales Support to Clients in
his or her assigned territory.

After the sale, the Tax Business Development Manger must ensure that new engagements successfully
make the transition to utilizing the contracted services. During the critical account transition process, (from
sale to' commencement of service delivery) the Tax Development Manager must maintain reasonable
personal contact with each account. issues with the use of services can be expected foliowing the sale of
the engagement. The Tax Business Development Manger must promptly identify such issues and work with

Firm personnel to ensure timely problem resolution. Ornr-site visits for status reviews and the development of
action plans to resolve such issues may be necessary.

Additional responsibilities are:

» Each Tax Business Development Manger shall maintain specific information on current Clients,
prospects and their assigned sales teritory

Each Tax Business Development Manager shall provide this information and other reports as
requested on a timely basis .o

s Account information is proprietary to KPMG and, as such, shall be kept confidential, and shall
be surrendared to the Firm upon leaving the employ of KPMG

Definition of Terms

The following terms and definitions apply to the Compensation Plan:
Gain Account ’

An organization which has been approved and desigm;ted by the Area Sales Director and Aréa
Managing Partner, 1o which a Tax Business Development Manager is assigned to generate
incremental business, and which has not previously engaged KPMG Tax Services greater than

$50,000 in any one year. Gain Accounts maintain that designation for twetve periods atter the first
booking, then will revertto a sta\_'udard Retain Account.

For strategic accounts, or those that constitute a key competitive win from among KPMG's Big Five
competitors, the AMP and ASD have the join diseretion to extend the period for which gain
commissions are paid.

Retain Account
Any account not classified as a Gain Account.

Booking a Sale or a Booked Sale .
Acceptance by the Firm of a Contractual Agreement for the delivery of Tax Consulting Services and
C ionable R not previousty g,

y which occurs within the Tax Business
Development Manger's temitory and in which the Tax Business Development Manger has

participated as defined herein. For commission purposes, the Booking of a Sale will occur in the
period in which the Required Documentation is submitted to Commission Accounting, and the

Booked Sale Amount shall be the total revenue specified in the Contractual Agreement less 6%
provision for the Firm's out-of-pocket expenses.’

Reguired‘ Documentation

The engagement submission form, the Engagement Letter or contract signed by a person having the
authority to bind the Client and accepted by a Pariner of the Firm, and written approval stating the

BDM's involvement, the Engagement Type {as defined below in Commission Payment and
Calculation), and the Expected Eng it Realization P j0 (ERP). :

The written approvals as to involvement, Engagement Type, and Expebred ERP are 1o be médé"i_n"
such manner and by such individual(s) as defined by the appropriate Area Managing Partner. ftis

expected that the solution leader will approve the level of involvermnent, commission to be paid and
Expected ERP on each engagement.

KG 00692
Canﬁde}utial m Page 3
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In the event there is no specification of engagement total revenue stated within the engagement

letter, payment will be based on the Tax Service Partner's written estimation of total revenue less
expenses.

In the absence of Required Documentation, commission payment may be made only upon receipt of
approval to do so, in writing, from the Area Sales Director and Area Managing Partner - Tax.

Any Area Managing Partner or Practice Parner-In-Charge may institute additional approval
requirements on engag under his or her jurisdiction,

Commissionable Revenue .

The total amount paid by the client less 6% to cover out of pocket expensés, unless the engagement
letter provides specifically for the Client to pay the fee plus all KPMG out-of-pocket expenses, in
which case it is the total amount paid by the Client not including KPMG out-of-pocket expenses.
Maximum Commission Percentage .

The maximum percentage payable on any given engagement based upon the.Engagement Type.
Commission Profitability Factor

The adjustment factor to the Maxi Ci P ja based on the Expected ERP:
Engagements 40% or below Expected ERP = 0%
Engagements 75% or above Expected ERP = 100%

Engagements between 40% and 75% Expected ERP = pro rata difference between the limits:

Expected ERP - 40%
35 Percentage Points from 40 to 75

Engagements below 40% Expected ERP may be paid up to 20% of the Maximum Commission % at
the discretion of the Area Managing Partner.

Engagements between 40% and 74% Expected ERP may be adjusted from the calculated
Profitability Factor at the discretion of the Area Managing Partner, taking into account the reasons for

the low expected realization and other extenuating factors {e.g. new client with substantial future
opportunities).

Actual Commission Percentaqe
The Maximum Commission % as adjusted for the Commission Profitability Factor.
Commission Payable

"The arnourt of commission which shall be paid the BDM in 9 equal monthly installments {or for so
long as the BDM is in the employ of KPMG), commencing the month foliowing the month in which the
engagement is submitted and approved for booking. In tha case of termination of a BOM, the
commission will be deemed eamed only through the last full month of employment.

Contractual Agreemgrfts or an Addendum

- Contractual arrangsment between KPMG and a client for additional Tax Consulting Services, signed
by a person having the authority to bind the Client and accepted by a Pariner of the Fim. Also
referred to as an Engagement Letter.

Sales Support

The combination of services to be provided by each Tax Business Development Manager before and
after Booking a Sale. Sales Support includes the following:

« Client satisfaction — ensuring the Client’s- satistaction.and the Firm's ability to.use. the. .
Client as a positive reference.

« lssue resolution — ensuring any Client issues are promptly diagnosed and resolved by .
appropriate Firm personnel.

Engagement Delivery Period

The time specified in the contractual agreement during which the services will be delivered.

Confidential - m Page 4
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Commissions

Payments to be made to the BDM as determined in accordance with the Compensation Plan
Commissionable Period

Two consecutive KPMG Cycles as provided as provided in the FY'02 Commissions Timeline.
Splits

Percentage of Commissions to be paid as between one or more BDM's on a particular engagement.
In the event a Tax Business Development Manger is significantly involved with another Tax Business
Development Director in either a cross+territory engagement or a joint effort with another BOM in the
same territoty, it may be appropriate to split the eamed commission for the engagement. If this :
oceurs, the applicable Area Sales Director(s) and Area Managing Partner(s) shall determine the
appropriate spiit.

Eam Through

A deficit in the BDM's commissions payable account which results from the individual BDM's base
salary being higher than the standard base salary. The BDM must eam commissions equal to that
deficit before any additional commissions paid. The balance remaining in a BDM's Eamn Through
account will be reflected on each monthly statement. Any balance remaining in the £am Through
account at the end of the term of the plan will carry forward to any future plan,
Adjustments fo Booking or _Burnp-the Book
Booking amounts may be adjus!ed upward for commission purpcses i the Collected Net’
Eng t Revenus g-to-date {including prior A o Booking). Such
adjustments raquire the approval of the same nature as the original booking.

Any approved Adjustment to Booking which occurs during the course of the 9 month payout of
commissions will trigger a catch-up payment to bring the payments current with what they would have
been had the original booking amount been equal to the adjusted booking from inception, and the
schedule of future payments revised to refléct the new monthly commission payment.

Compensation Components
Sales Quotas .

it is expected that each Tax Business Development Manager shall achieve at a minimum 100% of

their sales quotas as defined in the FY'02 Tax Business Development Manager Compansahon Plan.
Quotas are prorated based on the number of fult i ble Periods of participation in the Plan.

Salaries and Benefits

Each Tax Business Development Manager receives a salary as specified in their individual
Compensation Plan.

Each Tax B

ient Manager receives standard t fits described in the Personnel
Manual, as it shali be amended from time to time.
Commissions
Each Tax Bush Development M eams co on Booked Sales and Adjustments fo
Booking as defined herein.
Draws

Draws may be issued in accordance with the terms of the offer letter, or otherwise approved by the

Area Managing Partner. Draws are paid either as’ a “non-recoverable”, or as a “recoverable®,
depending upon the terms of the offer letter or-approval.

Draws in excess of six months must be approved in writing by the respective Area Managing Partner
and Area Sales Director.

KC 00694
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Should commission be eamed during the period the BDM is receiving non-recoverable draws, the
eamnings for the commissionable period shall be the greater of commissions eamed in the period, or
the scheduled draw payment. All draws, whether recoverable or non-recoverable shall be deemed
recoverable by the Firm should the BDM leave the Firm within one year of distribution.

Adjustments to Commissi

1S

Adjustments to Commissions wil be included as part of the total

imission p [o? ission
adjustments include but are not limited to the following {whether applicable to éommxssnons eamed
under this Fiscal Year 2002 pian or an earfier year plan):

»  Credits issued by the Firm against Commissionable Revenue upon which commissions
have already been paid

Deductions to commissions paid on Booked Sales, when Commissionable Revenue has
not been received by the Firm within the Engagemsnt \ Delivery Period or the contract
has been canceled. A deduction may also be made to refiect the difference between
the Booked Commissionable Fees and the total Commissionable Revenue, if the total
Commissionable Revenue is fess and is not receivad within 80 days of the end of the
Engagement Delivery Period

Adjustments will be made to Booked Commissionable Fees when the Collected Net
Engagement Revenue exceeds the original Booked Fees value. These so-called

‘Bump-the-Book™ adjustments are subject o review and require wri{ten approval by the
Area Sales Director and Engagement Pariner

Deductions to commissions will be made in d g the net commiss it

in the event recoverable amounts are due the Fim for the curent of any prewous
Commissionable Periods prior to any commission payment
Incentives

The Tax Business Development Manger may be efigible 1o eam additional incentive payments, which

are appfoved from time to time by the Area Managing Pariners and the Pariner in Charge of Tax
Business Development.

Commission Pam_' ent and Calculation

Commissions wilt be paid as following under one of the & Engagerment Types:

TYPE I Gain N

Gam Accounts where the BDM initiated the lead will be eligible for a Total Maximum Commission
P ge of 6% in on Booked Sales, which will be adjusted to the Actual Commission
Percentage based on the expected ERP. The d ion to be paid on this type of
engagement is imited to $100,000 on any given engagement,

TYPEII Gain

Gam Accoums where the BOM did not initiate the lead will be eligble for a Total Maximum

F of 3.33% in cor on Booked Sales, which will be adjusted 1o the
Actual Commission Percentage based on the expected ERP. The maximum commission to be paid
on this type of engagement is fimited to $66,600 on any given engagement.

TYPE I Retain

Retain Accounts in which the BDM introduces or helps introduce a new fine of Tax work (i.e., SALT,
Comp & Benefits, etc.) where KPMG has hxsloncal!y sold only one type of tax service (e.g., Federal
Tax), will be eligible for a Total Maxi Ci je of 6% in issions on Booked
Sales, which will be adjusted to the Actual Commxssmn Percenmge based on the expected ERP,
The maximuin commission o be paid on this type of engagement is limited to $60, GO0 on any given
engagement.

TYPE IV Retain

Standard Retain Accounts where a BDM is assisting the sale of new tax services into a hxstoncal tax
client will Be eligible for a Total Maxirmum Commission Percentage of 3.33% in commissions on
Booked Sales, which will be ad;us‘ed to the Actual Commission Pememage based on the expected

ERP. The maximum commission to be paid on this type of engagement is iimited to $33,300 on any
given engagement.

K 008%
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CONTINGENCY

Any engagement qualifying under one of the four scenarios above but which is not approved for
payment beginning at booking due to contingency language in the signed engagement leiter will be
paid the caiculated Actual Gommission Percentage in a lump sum at the time the engagement closes

and the Firm has billed and cofiected all fees applicable to the engagement, subject to all the
iimitations otherwise applicable to the engagement as defined above.

ASSURANCE

An Assurance Engagement. Commission on such engagements shall be only in such amounts and
on such schedule as is approved by the Area Managing Partner — Assurance. Further, Assurance
must agree 1o reimburse Tax in order to pay such commissions. Sales credit will only be given for
engagements fully approved.

Sample Commission Caleulation:

Gain Account Type II {BOM did not initiate the lead)

Booked for $3,000,000 in Commissionable Revenus,

‘The engagément type carries a credit cap of $2 million.

The Engagement Partner sets the Expected ERP at 85%.

The engagement is submitted with all paperwork including approvals by the last day of Period 3:
3.33% Total Maximum X

reenta oints-40 percentage points)
Commission %

35 percentage points between 40% and 75%
. Commission caiculation (subject to $2,000,000 credit cap):

=2.38% Actual Commission %

2.38% Actual Commission % X $2,000,000 = $47,600 Total Commission Payable

Payable in 9 equal monthly instaliments of $5,316.67 l:ommenc{ng Petiod 4 and continuing through Period
12, but not deemed eamed until the month of payment. {Leaving the employ of KPMG entails forfetture of
all future payments.)

{Had the engagement been a conﬁngency. the entire commission would be paid at the time that at least
$2,000,000 in fees ware collected from the client.)

The Tax Business Development Manager may specily tax-withholding amounts on commissions, however,
at least the minimum applicable amounts as requnred by state and federal law will be withheid.

Multi-Year Engagements

Commissions o be paid within the mmal year for Mulu Year Engagements will be limited to the
extent that the firm’s engag

P d to be recogmzed by the AMP and Soluﬂon
PIC in the initial 12 months of the engagement. Any additional z

related to sub
firm revenues shall be treated as an Adjustment to Booking or Bump-the Book and wili requxre

the requisite approvals. Nomnally, approval will not be given that causes the total commissions

aver the life of the engagement to exceed the cap for the particular type engagement (e.g. Gain
Type 1)

Treatment for Sales Credit

Sales Credit for all purposes other than payment of commission {i.e. comparison to quota, recognition, stack
rankings, stc.) shall be given as follows:

«  Onall Types {§, I, I, IV) of engagements, whether contingency or not, the sales credit
shall be the actual total amount 1o be paid by the client less 6% for out of pocket
expenses) whether capped for commission calculdtion purposes or not, as adjusted for
Estimated ERP. Thus a $3,000,000 engagement limited to a §1,000,000 cap for

commission purposes, camying a 85% Estimated ERP, would yield a sales credﬁ as
follows:

{ 65 percentage @ints-d.b percentage points) X $3,000,000 =$2,142,857 Sales Credit
{35 percentage points between 40% and 75%)
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On mutti-year engagements, Sales Credit to be given will match, both in amount and
{iming, the booked amount for commission purposes.

On contingency engagements, Sales Credit is subject to the above calculation and is
awarded in the year(s) in which revenue is cofiected.

in the event the Estimated ERP is 40% or below, and thus the adjustment reduces the
Actual Commission % to 0%, but the AMP agrees 1o pay an amount {up to 20%) of the
Total Maximum Commission %, Sales Credit shall be given for the actual total amount
1o be paid by the client {less 6% for out-of-pocket expenses} multiplied by the
percentage {up to 20%) of the Total Maximum Commission %. Thus a $5,000,000
engagement canying an Expected EAP of 35%, but for which the AMP agrees to pay

16% of the Maximum Commission %, would yield 15% of $5,000,000; or $750,000
Sales Credit.

Sales Credit for Assurance engagements shall be anly in such amounts as approved by
the Area Managing Partner.

This section deals with Sales Credit only for non-commission purposes stated above,
and notwithstanding any wording In this section, the ¢ ions shall be caiculated as
otherwise described in this agreement.

Treatrent at Close of Engagement

Atthe end of the 8 month commission payment schedule, the BDM shall verity and submit documentation to
the Area Sales Director that the engagement has fully billed and collected, unless the engagement is still
open, in which case the documentation shall be due to the ASD at the time of the close of the engagement.
Any material difierence in collections from the original Booked Sales amount {any engagements with 2 20%
differential will be reviewed) may trigger, at the discretion of the Area Managing Partner, either a debit
against past commissions paid or a credit for additional commissions to be paid on the engagement.

Diferences in the actual Eamed Realization Percentage (ERP) from the percentage projected at the time of
booking will not be subject to review.

Performance Evaluation

Year-to-date and Annual quotas wilt be compared to year-to-date Booked Sales for purposes of periodic
calculation of performance.

Other Terms & Conditions

KPMG Consulting Inc. Engagements

In no Instance will commissions be paid on any engagements for KPMG Consulting Inc.
Payments Due under Prior Year Plans

Any ¢ hle on engag booked in prior Fiscal Years shall be made under the

terms of the Plan in effect when the engagement was booked, subject to any adjustments provided
“for i that Plan.

‘Expenses
The Firm shall reimburse each Tax Business Development Manager for alt actual and reasonable
‘éxpenses incumed in his or her sales activities involving Firm business, in accordance with standard

Firm policy, and after presentation of written itemized sxpense reports, Expense reports must be
submitted within the guidelines specified in the Firm's Personnel Manual.

KG 008Y
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Modification

The Firm reserves the right at any time to modity or extend this Plan, in whole or in part, at its sole
discretion, upon writien notice 10 any participant affected thereby.

Termination

A terminating Tax Business Development Manager pariicipates in the Plan only through the last
complete Commissienable Period in which he or she is employed by the Fim.  As to commissions
payable under-prior year plans, the Tax Business Development Manager will be paid commission
only on Booked Sales {including any *Bump-the-Book™) and only on Billed Net Engagement Revenus,
and Coliected Net Engagement Revenue received by the Firm from the Client through the last
complete Period in which they are on quota. As to commissions payable under this plan, the Tax
Rue: D oy

pment ger will be paid comr ion eamed under the terms of this plan through
the last complete Period in which they are on quota.
Any payment to a inati ) {for salaries, commissi

g employ ete., is subject to the clearing of
bie draws, adj ts and other ts owed o e Fimm.

Upon termination from the Plan, all Fim conﬁdéntial information and all other Firm property, including

but not limited to all Sales and promotional materials, are to be retumed prior to the Fimm providing
any monies due the Tax i Devel M

P ger under the Plan. Included as Fiom
confidential information are: :

« Al copies of the Compensation Plan and the Compensation Plan Terms & Conditions
= Any other literature or jal” and or for "intemal Use

jcations marked “C¢
Only” .
All information and correspondence from clients and prospective clients
«  Prospedt lists and opp ity tracking infc i
General Provisions ’

Nothing in the Plan shall be d 10 imply a gt of employment for any specified period of
time. The Plan is a method of perf i, ission calculation and payment.
The Firm reserves the unilateral right to'separate any Tax Business Development Manager from the
Plan at any time.

No Tax Business Deve‘opme}lt Manager will have any right to money accrued through, the Plan
unless or untit all temms, provisions and conditions as set forth in the Plan are met.

The Tax Busi Deveélop A ger shall not solicit the sale of any Tax Consulting Services not
approved by the Firm. Tax Col

nsulting Services approved by the Fimm shall be offered at the rates so
stated in accordance with the Firm's published practices and policies,

Employment by the Firm preciudes any activity by the Tax Business Development Manger as an
agent or representative for any other Tax Consulting Services or companies.

No Tax Buéiness Development Manager (other than a Tax Business Development Manger who is
also a Pariner) may execute verbally or in writing a binding obligation of the Firm. Hepresentation,
i or und jings that deviate from the information contained hereln are not

considered binding on the Firm untif approved by the Parner in Charge of Tax Business
Development.

Accounts may be specified as House Accounts by the Partner In Charge of Tax Business

Development. These accounts will be dealt with by management and will camy no commissions for
Tax Business Dévelopment Managers.

The Firm reserves the right to discontinue or add 8hy Tax Consuling-Services available to Clients .~
through its Tax Business Development Manager at any time and from time to time, whether or not
such discontinuance or addition of Tax Consulting Services shall diminish or eliminate future
commissions to be paid to its Tax Business Development Mangers. in such event, the Tax Business

Development Mangeér shall have no right to be compensated in any manner for a diminution or
elimination of prospective commissions. -

KG 0068
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Managers Agreement

This Tax Business Development Managers Agreement (“Agreement”) is made by and between the
partnership of KPMG LLP ("KPMG") and the Tax Business Development Manager {"BOM), and is attached
to and made a part of the Tax Business Development Manager Compensation Plan effective July 1, 2001,

in consideraﬁoﬁ of the mutual promises contained herein and of ather good and valuab!é consideration, the
adequacy, sufficiency, and receipt of which is hereby acknowledged, KPMG and BDM agree as foliows:

FIRST: KPMG agree"s to employ BDM and BOM agrees to work for KPMG under the terms and conditions
set forth herein. )

SECOND: The term of this Agreement shall begin on {RFCA-PROP-START-DATE}, and shall continue until
terminated by eithet party in accordance with Paragraph FIFTH of this Agreement.

THIRD: Effective {RFOA-PROP-START-DATE], KPMG will pay BDM an initial annualized salary of {RFOA-
SALARY), payable semi-monthly. BDM may participale in empioyment benefits applicable to BDMs as
described in KPMG's Personal Benefits Binder. If BDM is eligble to participate in an incentive
comp on of ission plan, any payment to be awarded to BDM pursuant to such plans will be
determined and paid in accordance with the terms of such incentive P ion or o ission plans.
From tima to time, KPMG may adjust or medify BDM's comp i

incentive comp ion or
commission plan efigibility or participation, or employment benefits at its sole discretion.

FOURTH: During BDM's employment with KPMG, BOM agrees ta devote all of BDM's professional time
and effort to KPMG's business and to refrain from professional practice other than, on account of, and for

the benefit of the firm. BDM agrees to perlorm to the best of BDM's ability any and alt work assigned by
KPMG at such times and in such places as KPMG may designate.

FIFTH: Notwithstanding any other provisions of this Agreement or any other oral or written agreement or
understanding between the parties, KPMG may terminate BDM's employment upon written ‘nofice at any

time and for any reason. BDM may terminate BDM's empioyment with KPMG upon written notice at any
time and for any reason.

The parties expressly acknowledge that BDM's employment with KPMG is
terminable at will. . : - N

SIXTH: “KPMG shall give written notice of BDM's termination by hand detivery to BDM or by ceriified mail to
RBDM's last known address on file at KPMG. BDM shall give written notice of termination by hand delivery to

the BDM's Area or Performance Improvement Pariner in Charge {*PIC") or by cedtified mail 1o the PIC's
regular KPMG business address.

SEVENTH: If KPMG fails to give BDM at least 30 calendar days advance written notice of termination,
KPMG shall pay BDM 1/12 of BDM's annualized salary except that no such payment shall be required if
KPMG, in its sole discretion, determines that BDM has committed acts of professional misconduet, breach of
trust or confidence, has committed illegal acts, o has engaged in activity contrary to applicable professional
or ethical standards, has breached any provisions of this Agreement, or has breached any provision of the
Agreement Regarding Confidential and Intellectual Property, or has commitied any act that jeopardizes in
_any way the professional integrity, reputation, or client relationships of KPMG. BDM agrees to provide 30
calendar days written notice of termination with the intention of resignation from KPMG. if BDM does not
give KPMG at least 30 calendar days advance written notice of termination, BOM shall pay KPMG 1/12 of

BOM's annualized salary as fiquidated damages for failure to give86_30 days notice {not a penalty}. For
purposes of this Paragraph, 1/12 of BOM's annualized salary shall be caloulated by dividing BDM's regular
annualized salary at The timie of notice of terminati luding b

9 itany, and other compensation, by
twelve, - ‘

EIGHTH: After KPMG or BDM gives written notice of termination, KPMG will continue to pay BDM's regular
salary through BDM's termination date. At KPMG's request, BDM must use BDM's accrued Personal Days

prior to BDM's termination date. KPMG will separately pay BOM for any accrued but unused Personal Days
remaining at BDM's termination date.

NINTH: BDM's employment benefits shall cease as of BOM's termination date in accordance with the
employment benefit terms in effect as of that date. Immediately upon the request of any KPMG Pariner or

Principal, but in no event any later than BDM's termination date, BDM shalt retum to KPMG all of KPMG's.
and its clients’ property and information in BDM's possession or under BDM's control.

¥ 00636
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TENTH: BDM's employment by KPMG will result in BDM's exposure and access to KPMG's and its actual
and prospective clients' confidential and proprietary information including, but not limited to, client lists,
professional techniques, billing rates and information, client financial statements, and client recards, to which
BDM did not have access prior to employment with KPMG and which is of great value to KPMG and ils
clients. BDM shalt not at any time during or after BDM's employment with KPMG (i} divuige, disclose,
communicate, or otherwise make available such confidential or proprietary information fo any person, firm,
group, organization, or entity other that KPMG or the client which supplied their information, or (i} use such
confidential or propristary information other than on KPMG's behalf or on behalf of the client who supplied
the information, unless expressly authorized in writing to do so by the BDM's PIC or the PIC's designate.
BOM shall continue 1o abide by the Agreement regarding Confidential and Intellectual Property executed by
BDt\EAigem\s of which are expressly incorporated herein by reference and a copy of which is attached hereto
as Exhibit A.

ELEVENTH: During BDM's empioyment with KPMG and for a period of two years thereafter, BDM shall not,
other than on KPMG's behalf:

() perorm or cause or assist any other person or entity to perform audit or tax services for any
KPMG client or prospective client;

{ii} sofick or cause or assist any other person or entity to solicit audit or tax services from any
KPMG cilent or prospective client; or :

(iif) solicit or cause or assist any other person or entity to solicit any KPMG partner or employee to
parform services for any person or entity other than KPMG.

*KPMG client” Is defined as any client of KPMG with respect to whom, d

uting the past three years of BDM's
employment with KPMG y P g BOM's i BOM: (a) engaged in any client
develop! retention or ing efforts on behalf of KPMG or assisted in any way in engaging in such
efforts, or {b) has had sub ial contact or d or had access to cor ial or proprietary inf d
as a result of or in connection with BDM's employment with KPMG. "KPMG prospective client’ is defined as
any person or enfity {other than a client) with respect to whom, during the past two years of BOM's
employment with KPMG immediately p ding BDM's ion: (a} KPMG has, with BDM's assistance,
participation, or invol nt d the provision of professi

t, } services or engaged in any client
development, retention or marketing efforts, or {b) BDM b

asrsubstantial contact or acquired or had access to
confidential or proprietary information as a result of or in connection with BDM's employment with KPMG.

TWELFTH: BDM acknowledges that the restrictions contained in Paragraphs TENTH and ELEVENTH are
reasonable as to time and scope, necessary o protect the legitimate interests of KPMG, and are not unduly
burdensome to BOM. Without limiting KPMG’s right 1o pursue any other legal and/or equitable remedies
avaiiable to it for any breach by BDM of the covenants contained in Paragraphs TENTH and ELEVENTH of
this Ag i, BDM ackr

Aedges that a breach of any of said covenants would cause a loss to KPMG
that could not r bly or ad fy be cc d in damages in an action at law, that remedies
other than injunctive relief could not fully comp!

ensate KPMG for a breach of said covenants and that,
accordingly, KPMG shall be entitled to injunctive refief to prevent any breach or continuing breaches of

BOM's covehanis as set forth in Paragraphs TENTH and ELEVENTH. itis the intention of the parties hereto

that i, in dny action before any Courl empowered to enforce such covenants, any term, restriction, covenant
or promise is found to be unenforceable, then such term, g

i or promise shall be ¢ d
modified to the extent necessary to make it enforceable by such Court. :

THIRTEENTH: During BDM's employment with KPMG and within one month thereafter, BDM agrees not o

negotiate for or accept a position with any KPMG client without the express written consent of BDM's PIC, or
the PIC's designate, whose consent shall not be unreasonably withheld,

FOURTEENTH: Except for alleged breach of Paragraphs TENTH and ELEVENTH for which KPMG may
also seek injunctive relief in a Court of law, any claim or controversy arising out of of relating to this
Agreement or the breach thereof including, but not limited to, any claim for damages for an alleged breach of
Paragraphs TENTH and ELEVENTH, or any claim or controversy that in any way relates 10 the terms and
conditions of KPMG's employment of BDM, shall be settied exclusively by arbitration under the rules of the
American Arbitration Association. A panel of three arbitrators shall decide any élaim brought under this
Paragraph FOURTEENTH. The arbitration panel shall be selected as follows: Each party hereto shalt

designate an individual 1o act as arbitrator. The two arbitrators shall then jointly select a third arbitrator.
Such arbitration shalt be held in a location to be determined by KPMG.

KG 2e700
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FIFTEENTH: KPMG's waiver of a breach of any provision of this Agreement or failure to enforce any such
provision shall not operate or be construed as a waiver of any subsequent breach of any such provision or of
KPMG's right to enforce any such provision. No act or omission of KPMG shall constitute a waiver of any of
its rights hereunder excep! for a written waiver signed by the Chairman of KPMG or the Chairman’s
designate.

SIXTEENTH: This Agreement and the Offer Letter embodies the entire agreement and understanding of the
parties herelo with respect to the matters described herein and supersedes any and all prior and/or
contemporaneous oral or written agreements or understandings between the parties. In the event that any
term or provision of this Agreement shall be held invalid, void, or unenforceable, then the remainder of this
Agreement shall not be affected, impaired, or invalidaied and each such term and provision of this
Agreement shall be valid and enforceabie to the fullest extent permitted by law. This Agreement may be
modified only by written agreement signed by BDM and the Chairman of KPMG or the Chairman's
designate.

|
SEVENTEENTH This Ag! t, and all D urider &, shall in all respects be construed in" .
with and g d by the sut ive faws of the State of New York, notwithstanding any
applicable conflict of laws nule.
EIGHTEENTH: The provisions of this Agreernent including

but not limited \o, the BDM's status as a BOM,
are expressly conditioned upon BDM's ion of this Agre This Agreerment may be signed in
counterparts (duplicate).

IN THE WITNESS WHEREOF the pames he:eto have slgned this Agreement, or caused itto be signed by
their duly auth p ive July 1, 2001,

Red

d by Permanent Sub

o 9/14/2001
on Investigations
KPMG LLP Date
BUSINESS OR ASSURANCE DEVELOPMENT MANAGER
Redacted by P P dacted by P 5
on Investigations on Investigations
" "Name Social Security Number
Signature

Date

'CHI 2097038v2  December 21, 2000 (02:45pm)
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V. BDM Comp. Plan Analysis
Revised 06/30/00

A. Issues Raised for Consideration

1.

2.

3.
4

BDM Potential Earnings—High-performing BDMs make too much when coropared to carnings of
anew Partner,

Windfall Commission Checks——A conflict can be treated when 2 TEAM achieves a big win, but
the BDM is the only teamn member getting “$mmediate™ cormnpensation. .
Levels of “Involvernent”—~How mmch sales “contribution” is enough?

Profitability of Engagements—The paying of BDM commission on deals that have slim margins.

Tn consideration of these issnes, it scems appropriate to examine our current BDM compensation stractore,

Toundmstzndﬂ,mdthmtoconsxdshnwnmghtmhabcnn;rmvedotmdxﬁsdtndnnm:shsomeofme
misenderstanding and/or conflicts.

B. Current BDM Compensation Plan for FY*00

L
2.

Base Salary—-$90,000 for each BDM [some significantly higher bases for a few NYC BDMs])
Quota and Commission-$: 3mi\honqnomundcuﬂmc-h:redcomm:monstmm

a. Commission p 1 on Retain its~- $3MM x 3.33% = $100,000
b. Commisiom, 1 on Regain $3MM x 4.00% = $120,000
c. C i ‘utial on Gain ~$3MM x 6.00% =~ $180,000
d. Expected Comnmonyield (on avg.)

~$3MM x 4.665% = $139,950

Payment Schednle—A three part commission schedule for Booking, Billing, and Collections.
Expected payout in any one year far the “quota BDMs” ($3 million) and top-performing BDMs
(34 miltion) would Ekely be 100% of Bookings, but only about 60% of Billings and 60% of
Collections. So, the range of probable ammnal income for these BDMs would be—

Top performer $217,680--§324,000
“Quotd” performer = © $163,260--5243,360

C. Proposed BDM Commission Schedule (eff. 67/01/00), and Overall Recommendations

Category | Category Description Commission | “Cap” on Maximum
: Rate credit given | Commisssion
L Gain account where BDM 6% * Noecap Unlimited
initiates lead .
IL Gain account where EDM 333% $3 million $100,000
-| does not initiate lead (sez 3(a), per deal )
below)
. Retain account with new 6% $1 million $60,000
Tax Service lines sold (see 3(b), per deal
) below)
Iv. Standard Retain account 333% $1 million $33,333
. ) per deal
1
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Notes/Recommendations:

1. Continue to operate under 2 leveraged model, to drive aggressive sales behavior

2. Place commission “caps” on sizable deals secured at Retain Accounts (¢.g., no commissions paid
3.

in excess of a $1 million per deal plateau).

Additional “Gain” considerations:

{a) To further encourage “incremental” thinking and sales behavior from our Sales Force, do not
pay a “gain” borms to the respective BDM on what would ordinarily qualify as a “gain”
account (by definition under the current Comp. Plan) if the BDM has not identified the lead.
Instead pay 3.33%, with 2 gain bonus only at AMP/ASD discretion if it is determined the
BDM played a significant role in strategizing the deal, Jeading the team, or closing the deal.

(b) In order to encourage optimum multi-discipline teaming and greater account pull-through,
allow a “gain™ corumission bonus to be paid on m existing client (L.e., “Retain” account)
when a BDM introduces and successfully closes new business from a fumctional group or
product suite that has never been sold to that accommt. For example, if a ding account

haspmcl:asedonly SALT historically, pay & “gain™ bonus if new PFP, Fedex,FCS or

e d by a BDM at this account.
Havevarymgquotzsmdcmmmms d ‘hether s BDM ges existing

on »
g new relationships in Gain A ts

ousdq:loycdcxprmslytogmwmaxkctshmebydcv Jop

For example-—One tier of BDMs who have demonstrated capability at managing accounts
through mmitiple contact points, and for maximum pull-through, would get 2 higher base salary, a
$3-4 million quota, and a lower commission percentage. A second tier of BDMs—with more of a
“Imnter” mentality—would focus on prospecting new accounts. They might get the existing
$90,000 base, 2. $1.5 to $2.0 million quots, and a higher coramission percentage.]

5. Atless than 1% of deals in FY"00, eliminate the “Regain” mmm:ssmnmn:gory
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February 27, 2002

Redacted by Permanent Subcommittee
on Investigations

D Redacted by Per . ‘.Snb ittee
on Investigations

On behalf of Deloitte & Touche, it is my pleasure to confirm our offer of employment to you as
a Business Development Manager, Grade 15, with the Tax practice of our firm. You will be
located in the MW office and will work closely with (MMM, tte Partner in Charge
of Tax Services iniMNII We extend this offer, and the opportunity it represents, with -
great confidence in your abilities. You made a very favorable impression with everyone you
met and we are excited about the possibility of you joining our firm.

Your base salary will be at the annual rate of S MM, payable in bi-weekly installments of
ll. In addition to your base salary, you will be eligible to qualify for sales incentives to be
paid quarterly under the Deloitte & Touche Business Development Manager Sales Incentive
Program (“Sales Incentive Program™). The sales incentives you receive will depend on how
well you meet the performance goals established for you each fiscal year and will be determined
based on the terms of the Sales Incentive Program then in effect. For the current fiscal year,
your performance goals will include a pro-rated sales revenue goal of $3 million dollars and a
sales incentive rate of 4% of the sales revenue generated as a result of your substantial
involvement. Thus, if you successfully meet your performance goals for this fiscal year and the
terms of the Sales Incentive Program are satisfied, your total compensation could be

‘At $4 million dollars of revenue, your total compensation could be RN
Beginning in Fiscal Year 2002, all disputes relating to sales incentives will be subject to
mandatory arbitration.

You will also receive such benefits as are generally accorded to a Business Development
Manager of Deloitte & Touche, subject to firm policy. The firm’s current benefit program
covers group insurance and retirement benefits, payroll deduction plans, and a time off program
The comprehensive group insurance benefit program includes multiple medical plan options,

-dental;-disceunt vision-eare; basic-and-supplemental-long term-disability; basic; eptional-and-
dependent life insurance options, business travel/elective accident insurance, and a flexible
spending plan, Retirement benefits are provided through a non-contributory defined

KC 02549
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February 27, 2002
Mr. Keenan Carstens
Page 2

benefit pension plan and a voluntary 401(k) plan with matching contributions. The payroll
deduction plans offer long-term care insurance and auto/home owners insurance. In addition to
paid holidays and short-term disability coverage, the firm provides a Personal Time Off (PTO)
Program that combines sick days, vacation days, and personal days into a single total. You will
accrue 28 PTO days per calendar year in accordance with firm policy.

Deloitte & Touche intends to provide you with outstanding continuing education programs and
assignments to assist in your professional development. You will also receive periodic
performance and compensation reviews.

As you know, Deloitte & Touche performs financial audits for its clients and is subject to the
independence rules of the Securities and Bxchange Commission and the American Institute of
Certified Public Accountants (AICPA). These rules require that all of our professionals be
independent of our clients. Certain relationships by our professionals or their relatives may
impair that independence. Upon joining the firm, you will be asked to review a listing of our
clients and disclose any relationships or holdings that you or your immediate family may have
that could affect the firm’s independence. You will also be expected to abide by professional,
ethical, and firm requirements, rules, regulations, policies, and practices, including, without
limitation, Deloitte & Touche’s Code of Professional Conduct. To the extent that you are

subject to a non-compete agreement with another party, we expect that you will abide by all
provisions of that agreement.

This offer and your employment with our firm are conditional upon the satisfactory completion
of a background check. In order to comply with the Immigration Reform and Control Act of
1986, it will be necessary for you to provide documentation verifying your employment
eligibility. You will also be required to sign the firm’s non-compete agreement when
appropriate. Although your employment will be at-will and this offer does not create a contract
of employment or employment for a specified term, it is our hope that your acceptance of our
offer will be just the beginning of a mutually beneficial relationship with our firm.

.

This letter and the non-compete agreement are intended to be the final, complete, and exclusive
statement of the terms of the offer of employment to you. To accept our offer and the terms of
this letter, please sign below in the space provided, complete the enclosed forms, and use the
pre-addressed, postage paid envelope to forward them to us.

- We look forward to hearing from you. For planning purposes, we would appreciate your

response to our offer by the close of business Tuesday, March 19® 2002, or sooner. Pleass
contact me if you would like to discuss any aspects of this offer prior to making your decision.

KC 82550
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March 27, 1998

M, JulTrey Greenstein
CEO '

Quadra Advisors, LLC
999 Third Avenue
Suitc 4150

Seattle, WA 92104

Denr Jeff,

We ure writing Lo discuss the applicability 1o the Redemption Tr tion of requircments to
register tax shelters with the IRS and relsted penaliies as well xx other penultics that the TRS can

assert with respect to the organization, promotion and salc of intercsts in x tax shelter,

xuey

1. Docs the Redemption Trmsaction qualify as'a tax shelter?
2. Does the Redemption Trunsaction have 1o be registered with the IRS?

3.” What arc the polential penalties that could be asseried by the IRS if the Redemption
Trmsaction is nut registercd, nnd what other penaltics could be nsserted by the IRS?

Conchisions .

t. Wz belicve that the Redemption Txansncﬁon guelifics us » tax shelter under IRC SceGon
6111,

2. We belicve & reasonsble positdon Is that the Redemption Transaction will qualify as & forcign
tax shelter and therefore §5 not required o be registensd.

3. The penalty for fuilure to regisier u Wwx shelter provided in Scetion 6707(a)(1) snd (xX2) can
be assertcd by the IRS, The xmount of this penalty is cquad to the prester of 1 percent of the
apggrepste amount invesied in the ransactions or $500, Other penalties that the IRS could
assert. as applicable, are those pravided in: Scction 6707(h) for fuilure to futaish 8 tax shelter
identification numbcer, Section 6700 for pctivitics Ja connection with the promotion of
sbusive tax shelters, Scation 6701 for aiding and abetting in the understatement of ux
Hability and Scttion 6708(a) for failing W keep lists of investors.

Anglvsis .
Pursuant 1o Internal Revenue Code (“IRC™) Section 6111, any tax shelter organizer sust register

ihe shelter with the IRS not later thun the day of the first offesing of sales of intcrests in such tx
sheltér, A “ax shelter™ is defined under thut section as any investment that is expected to

Permanent Subcommittee on Investigations UBS000040
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Mr. Jellrey Greenstein
Quudra Advisors, LI.C “Paged
pmdu:c cumulative U.S, tux deductions which are preater thun twice the cumulntive } investment

st any tinic during the finst five yoars following the dale the inyestment is first offercd for sale:
and which investment is: ’

1) required o be registored under 2 Federal or State luw repulating securiGes;

b) sold pursuant to un cxemprion from repistration requiring the filing of a notice with « Fedeiul
or State apency regulnting the offering or sale of securitics; or ’

¢) s substantial investment, defined 1o be on investment for which the xpgregate amounts

offercd for sale exceed $250,000, nnd for which there are c:pccled 10 bet ﬁvc of e
investors.

‘I'he Redemption Transaction wm clearly produce US‘ wx deductions of gmk:r than twice the

in' t. The Redempti jon is not subject to Federal or Swte repistration
rcqmmmcnls,butdoameeﬂhc" jtion of 8 substantial invest .

Foreipn ‘fax S

Section 611 1{I)4) states that the *Secretury may prescribe rogulations which provide such rules

os may be nccessury ornppxupnun: to cm—:yuu lhcpm-pomoftm: secton in lhec:seoffnrdgn
tax shelters™,

The question of whal is u *foreigu tax =hclwr' and the registration reqummen!s if nny, (or

forcign tax shelters In the absgnee of such regulations Is

ixsued pursuant ta Scetion 6111 which wers relensed on August 13,1984 do no\addm the Lssue
of forcign tax shelters, '

*

We bilicve thut until and unless applicable regulations sre itwued, x position that the reg

of the Rederaption Transaction with the IRS ispot required (bwausc Rtisa l'mu,n BX shencr) is
reasonable,

Pepnltivs for Faflure to Rexigter

Section 6707(:)(!) and (a)2) pmvxdc fors penulty cqual to the grester of 1 percent of the
apgregate mmount Javested in a “tax shelter® or $500 for fallure to um:ly rcgsslc:r x tax shelieror

for the Mling of falss or incomplete informatinn with respect 1o a tax sh ... t

. Regulution 301.6707-1T, A-1, provides that the t 3y 1ix din 4 with
Regulation 301.6111-1T, The latier Seclion provides that the investment smount includes all
cash pmd the fair morket value of any property ferred and lhe incipal amount of
indet i d by the i to acquire the in st
C : ts O L} Te! *onfid

*

Seetion 611 l(d) enacted o part of thc Taxpayer R:b:f Actof 1997 expnndnhc definitions of the
tenm "ux shelter™ to inct prexsly or unphquy under conditions

UBS000041



2227

Mr, Jeffrey Greenstein

Quadra Advisars, LUC Page
of cnnﬁdc\?ﬁamy which have a significant purpose of reducing the tax Hahility of & corparnte
taxpayer. ‘The roles provided in this section are applicable tn any such tax sheltor intarest which
is offered for sale after the IRS presaibes guidance with respect W this new section, -

Section 6707(u}(3) provides that penalties for filure to register a tax sholter offered under terms
af confidentiplity desaribed in 611 1(d), or for providing false or incomplete information to the
IRS with respeet to such registration, s the greater of 50 percent of the focs puid to all promoters
or SI.O.DOO. ‘The pennlty limit will increasc ta 75 percent of the feey if the failure is intentional.
.Sectxuns 61 11(d)(3) and 6707(a)(3) cxpand the partics potentially liable 1o register tax shelters 1o

lude cuch U.S, p who discussed participation in the tax shelter, but only o the extent of
50 rercent af the fees paid by the participant ta il promot

Auvgrepats Amount Invested

Absent any repulation providing spw%u.l rules for forelgn tax shelters, the speregate smount
invesied should be fimited to amonnts paid and debt incurred by UK. investors, The stock
inv and financing jons of a forcign corporstion should not be relevant.

Thercfore, in the ease of the Redemption Transaction, the agiregate smount invested shauld be
equal 1o the cost of the warrant plus the cust of agy securitics purchased. The penalty amount

should be pqual to 1% of sudu amount. b :

Section 6707(h) pruvides & ponalty of $100 for each failure to fitrnish » tax shelter identifieation
sumber. - : . X s

ot Shel Relat natics

Other possiblc penalties which the JRS con asscrt with respect 1o tax shehers includ

«) Scction 6700 which provides penaltics for uctivitics in connection with the promotion of wals
of interests in abawive tax shelters. Thesc penalti are Timited 10 51,000 pot setivity and
oaly apply where an orgunizet, promoter or seller rozkes or furnishes a satement with respect

1o the availability of any tax bencfit which it knows or bag reason to know is fulse or

frondulent as to any malerial matier or mukes & *£ross vaduution overstatement™ as ta eny

yacrial matier, We do pot befieve the Redemption T fon will be considered an
abusive tax shelter, ’ : : :

Section 6701 which provides penaltles for siding snd shetting in the understatement of
Hiubility which is limitcd to $10,000 with respect 10 an unde: nt of the Kobility of s
eorporation 1nd 31,000 with reapect to na undesstatement of the Hiability of other taxpayers.
‘This section is applicable to any p in stion with the preparation or g

any portion of 8 document who knows ur hat reason te betleve that such portion will be used
_ in connection with » material tax maticr, and that if so nsed, will result in the understatement
of another persan's tx lability. “The penalties can be pplicd on » d t by d t

b

-

preseptation 6
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Mr. Jcflrey Greenstein

Quadra Advisors, LLC
busis, but are limited to thc umounts stated ubave for cach wdpayer, for each of the b\lp"eg;
taxnble periods. No penaly shali he d under S 6700 with top s
abusive tax shelt oﬂax\yr with respect 10 any forwh:dupcmltyts

aascused on such person nnder Scetion 6701. This penalty is Lypically imposed on tax.

propurers wha give tax advice with respect to tha preparution of tax retums, not tax “shelter
organizotions,

€,

~

Section 6708({8) which providcs that where an organizer or scller of a potentially ahusive tax
-shelier fails to keep Nsts of in By iced under Section 611272 penalty of S50 for
each person with respect (o which such fm‘!un: occured will apply.

Regulation 301,611 ).IT, A-2 in reply t the qucition "Arc penatijes provided for failure to
comply with the requirements bf tax shelter segistration?® | discusses The penalties ander
Section 6707 described sbove. 1t Is stated therein that *In addition, eriminal pepalies may
imposed for willfil noncompliance with the requircments of tax shelier registmiion® citing
Section 7203, reluting to willful failure 10 supply information and Section 7206, relating to
£ 211l M

false Penalties under the Jater two secnons would of course o
relevant 1o the Redemption Transaction.

Plca.sc note that fhe Informution provided herein ix based on facts as snxedmd authorities iy
arz yubjeet 10 change or differing iméryrckanons.

Feol free to call me at 212-259-3025 if you bave any questions or comments.

Sincerely,

Michacl Schwartz

11RS000043
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E.E)QE Peat Marwick LLp

Financial Services

1o Jeffrey N. Stein pate May 26, 1998
from Gregg W. Ritchie Steno QWT
Los Angeles/Woodland Hills Ret piusers\gritchiswplcats\opis\6113_t
Ldoc

«c Distribution List

OPIS Tax Shelter Registration

Attached is a memorandum from Jeff Zysik (Tax Innovation Center) concerning the

. potential financial consequences associated with failing to register a tax shelter under IRC
section 6111. For purposes of this discussion, T will assume that we will conclude that
the OPIS product meets the definition of a tax shelter under IRC section 6113{c).

Based on this assumption, the following are my conclusions and recommendation as to
why KPMG should make the business/strategic decision not to register the OPIS product
as a tax shelter. My tusions and lting recc dation are based upon the
immediate negative impact on the Firm’s strategic initiative 1o develop a sustainable tax
products practice and the long-term implications of establishing a precedent in registering
such a product. :

First, the financial exposure to the Firm is minimal. Based upon our analysis of the
applicable penaity sections, we conclude that the penalties would be no greater than
$14,000 per $100,000 in KPMG fees. Furthermore, as the size of the deal increases, our
exposure to the penalties decreases as a percentage of our fees. For example, our
average deal would result in KPMG fees of $360,000 with a maximum penally exposure
of only $31,000.

This further assumes that KPMG would bear 100 percent of the penalty. In fact, as
explained in the attached memo, the penalty is join and several with respect to anyone
involved in the product who was required to register. Given that, at 2 minimurn, Presidio
would also be required 1o register, our share of the penaities could be viewed as being
only one-half of the amounts noted above. 1f other OPIS panticipants (e.g., Deutche
Barnk, Brown & Wood, etc.) were also found to be promoters subject to the registration
requirements, KPMG’s exposure would be further minimized. Finally, any ultimate
exposure to the penalties are abatable if it can be shown that we had reasonable cause.

Second, the rules under section 6111{c) have not changed significantly since they
were imposed in 1984, While there was an addition 10 section 6111 in the 1997 Tax
Act, it only applies to products marketed to corporate investors under limited

Proprietary Material
Confidentiality Requested
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mPeat Marwick LLP

Page 2
Distribution List
May 28, 1998

1

aircl ances. To my ki
6111.

dge, the Firm has never registered a product under section

Third, the tax community at large continues fo avoid registration of all products.
Based on my knowledge, the representations made by Presidio and Quadra, and Larry
Delap’s discussions with his counterparts at other Big 6 firms, there are no tax products
marketed 10 individuals by our competitors which are registered. This includes income
conversion strategies, loss generation techniques, and otlier related strategies. ’

Should KPMG decide to begin 1o register its tax products, 1 believe that it will position
us'with a severe competitive disadvantage in light of industry norms to such degree that
we will not be able to compete in the 1ax advantaged products market.

Fourth, there has been (and. apparently, continues to be) 2 lack of enthusiasm on
the part of the Service to enforce section 6111. In speaking with KPMG individuals
who were at the Service (e.g., Richard Smith), the Service has apparently purposefully
ignored enforcement efforts related to section 6111. In informal discussions with
individuals currently at the Service, WNT has confirmed that there are not many
registration applications submitted and they do riot have the resources to dedicate to this
area.

Finally. the guidance from Congress. the Treasury, and the Service is minimal, -
unclear, and extremely difficult to interpret when attempting to apply it 10 “tax
planning” products. The Code section, regulations and related material were clearly
written with a view toward the sale of “traditional” tax shelters. That is, the rules
anticipate that there will be the sale of a partnership interest by a promoter which
purports to allow an investor to claim deductions significantly in excess of their
investment. While the rules are written broadly enough to arguably include OPIS and
other purely tax planning products, they are not easily applied to the marketing of an idea
or strategy to a client which carries with it tax advantage.

Although OPIS includes the purchase of securities by the investor, the tax results are
driven simply by an interpretation of the application of Code section 302 and the
regulations thereunder. When coupled with the Service’s apparent Jack of enforcement
effort, the lack of specific guidance is a further indication that the risk of noncompliance
with the rules could be excused.

Proprietary Material
Confidentiality Requested
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%BPeat Marwick LLP
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Distribution List
May 28, 1998

Based on the abeve arg it is my rec dation that KPMG does not
register the OPIS product as a tax shelter. Any financial exposure that may be
applicable can easily be dealt with by setting up a reserve against fees collected.
Given the relatively inal t of such p ial penalties, the Firm’s
financial results should not be affected by this decision.

In summary, I believe that the rewards of a successful marketing of the OPIS
product (and the competitive disadvantages which may result from registration)
far exceed the financial exposure to penalties that may arise. Once you have had
an opportunity to review this information, I request that we have a conference with
the persons on the distribution list (and any other relevant parties) to come to a
conclusion with respect to my recommendation. As you know, we must
immediately deal with this issue in order to proceed with the OPIS product.

Distribution List:

Mark Springer
Doug Ammerman
Walter Duer

Proprietary Material
Confidentiality Requested
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}ZHZH Peat Marwick LLp

1o Gregg Ritchie pate May 26, 1998
Warner Center
from Jeffrey C. Zysik Steno jC2Z
Washingion National Tax - Tax Innovation Center Ret plusersigritchisiwpicats\opisVs 1 1e
Xp.dod
Registration

Issue: What is the financial consequence of failing 1o register a tax shelter, as required by
section 6111 of the Internal Revenue Code (Code)?

Answer: Section 6111(a) requires a “tax shelter organizer” to register a tax shelter in the
manner provided for by the Secretary not later than the first day on which the shelter is for
sale. Failure to register a tax shelter as defined in sec. 6111(c) may result in a penaity equal 1o
the greater of $500 or 1 percent of the “aggregate amount invested” in the tax shelter.! Sec.
6707{(a)2). Pursuant to Temp. Regs. 301.6707-1T Q/A-1, “aggregate amount” is determined
in the same manner as prescribed in temp. regs. 301.6111-1T Q/A-21. Q/A-21 defines-
“aggregate amount” as the amount “to be received from the sale of interests in the investment
and includes all cash, the fair market value of all property contributed, and the principal
t of all indebted received in exch for interest in the investment . . .”

There is no authority that treats the amount of the deduction allowable by reason of the
investment as the “aggregate amount invested” for purposes of the sec. 6707 penalty.
Furthermore, because the amount of deductions potentially allowable by reason of an
investment in a tax shelter is a key concept in determining if a tax shelter must be registered
under sec. 6111(c) (it is used 1o calculate the tax shelter ratio, see sec. 6111(c)(2) and temp.
regs. 301.6111-1T Q/A-5&6), sec. 6707 could easily have referenced this amount as a factor in
calculating the penalty. Since sec. 6707 does not reference the possible deductions allowable
as a factor in determining the penalty, the amount of deductions generated appears to be
irrelevant in calculating the penalty.

Issue: Who bears the burden of the penaity?

Answer: The liability is joint and several among all persons who had a duty to register.
Temp. Regs. 301.6707-1T Q/A-9.

Issue: Is there a reasonable cause exception to the penaity?

Answer: Yes, there is a reasonable cause exception to registration. Sec. 6707(a}(1), last
sentence. Existence of reasonable cause is a factual question. All representations known (or

' Contrast this penalty 10 that applicable to confidential corporate tax shelters. Failure to register a
confidential corporate tax sheler (defined at 6111(d)) may result in a penalty equal to 1he greater of $10,000 or
50 percemt (75 percent if the failure is intentional) of the fees paid 1o all promoters. Sec. 6707(a)(3).

Propn’etary Materiaj
Conﬁdenﬁality Reguesteq
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Gregg Ritchie
‘Warner Center
May 28_1998May-26,-1998 ]

which should have been known) by a tax shelter organizer must be taken into account in
determining if reasonable cause exists. A tax shelter organizer is deemed to know all
representations known by sellers of the sheher. Temp. Regs. 301.6707-1T Q/A-4.

Issue: Are there other penalties which could apply in this circumstance?

Answer: 1t is also possible that the sec. 6700 penalty for promotion of an “abuse tax shelter”
would apply. This penalty is the lesser of $1,000 or 100 percent of the gross income derived
(o7 to be derived) by the promoter for cach activity related to the shelter. The statute does not
define “activity” and no regulations have been issued under this section. Sec. 6700(a).

Xssue: Did the sec. 6111 registration requirements change as a result of 1997 legislation?

Answer: Yes, but not with respect to the requirement to register a product which is
marketed to individuals. The definition of a sec. 6111 tax shelter was broadened with
respect to corporate taxpayers. Pursuant to new sec. 6111{d), if an entity, plan, arrangement
or transaction has a significant purpose of avoidance or evasion of federal income tax; is
offered under terms of confidentiality; and the promoters may receive aggregate fees in excess
of $100,000; the entity, plan, arrangement, or transaction must be registered. This provision
does not apply to a product which is marketed to individuals provided it is not also offered to
corporate taxpayers. Further, even if offered to corporate taxpayers, 6111(d) registration is
not applicable until regulations or other guidance is issued and, even then, would be applicable
only if offered under conditions of confidentiality. No such guidance has yet been issued.

Proprietary Material
Confidentiality Requested
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1o Gregg Ritchie oate May 26, 1998
Warner Center
Fom Jeffrey C. Zysik

. Steno jcz
Washington National Tax - Tax Innovation Center

Ref pusersigntchiewwp\cats\opis\siite
xp.doc
Registration

Issue: What is the financial consequence of failing to register a tax shelter, as required by
section 6111 of the Internal Revenue Code (Code)?

Answer: Section 6111(a) requires a “tax shelter organizer” to register a tax shelter in the
manner provided for by the Secretary not later than the first day on which the shelter is for
sale. Failure to register a tax shelter as defined in sec. 6111(c) may resuit in a penalty equai to
the greater of $500 or 1 percent of the “aggregate amount invested” in the tax shelter.” Sec.
6707(a)(2). Pursuant to Temp. Regs. 301.6707-1T Q/A-1, “aggregate amount” js determined
in the same manner as prescribed in temp. regs. 301.6111-1T Q/A-21. Q/A-21 defines
“aggregate amount” as the amount “to be received from the sale of interests in the investment
and includes all cash, the fair market value of all property contributed, and the principal
amount of all indebtedness received in exchange for interest in the investment . . "

There is no authority that ireats the amount of the deduction aliowable by reason of the
investment as the “aggregate amount invested” for purposes of the sec. 6707 penalty.
Furthermore, because the amount of deductions potentially allowable by reason of an
investment in a tax shelter is a key concept in determining if a tax shelter must be registered
under sec. 6111(¢) (it is used to calculate the tax shelter ratio, see sec. 6111(c)(2) and temp.
regs. 301.6111-1T Q/A-5&6), sec. 6707 could easily have referenced this amount as 2 factor in
calculating the penaity. Since sec. 6707 does not reference the possible deductions allowable

as a factor in determining the penalty, the amount of deductions generated appears to be
irrelevant in calculating the penalty.

Issue: Who bears the burden of the penalty?

Answer: The lability is joint and several among all persons who had a duty to register.
Temp. Regs. 301.6707-1T Q/A-9.

Issue: Is there a reasonable cause exception to the penalty?

Answer: Yes,, there is a reasonable cause exception to registration. Sec. 6707{a)(1), last
sentence. Existence of reasonable cause is a factual question. All representations known (or

! Contrast this penaity to that applicable to confidential corp tax shelters. Failure to regisier a

confidential corporate tax shelter (defined at 611 1{d)) wmay result in a penalty equal to the greater of $10.000 or
50 percent (75 percent if the failure is intentional) of the fees paid 1o alt promoters. Sec. 6707(a)(3)-
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which should have been known) by a tax shelter organizer must be taken into account in
determining if reasonable cause exists. A tax shelter organizer is deemed to know all
representations known by sellers of the shelter. Temp. Regs. 301.6707-1T Q/A-4.

Issue: Are there other penalties which could-apply in this circumstance?

Answer: It is also possible that the sec. 6700 penalty for promotion of an “abuse tax shelter”
would apply. This penalty is the lesser of $1,000 or 100 percent of the gross income derived
(or to be derived) by the promoter for each activity related to the shelter. The statute does not
define “activity” and no regulations have been issued under this section. Sec. 6700(a).

Issue: Did the sec. 6111 registration requirements change as a result of 1997 legislation?

Answer: Yes, but not with respect to the requirement to register a product which is
marketed to individuals. The definition of a sec. 6111 tax shelter was broadened with
respect to corporate taxpayers. Pursuant to new sec. 6111(d), if an entity, plan, arrangement
or transaction has a significant purpose of avoidance or evasion of federal income tax;, is
offered under terms of confidentiality; and the promoters may receive aggregate fees in excess
of $100,000; the entity, plan, arrangement, or transaction must be registered. This provision
does not apply to a product which is marketed to individuals provided it is not also offered to
corporate taxpayers. Further, even if offered to corporate taxpayers, 6111(d) registration is
not applicable until regulations or other guid is issued and, even then, would be applicable
only if offered under conditions of confidentiality. No such guid has yet been issued.
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August 2, 1998

REASONABLE BASIS ANALYSIS OF THE IRC SECTION 6111(c) TAX
SHELTER REGISTRATION REQUIREMENTS FOR “OP1S8”

1. Summary

This memorandum considers whether KPMG Peat Marwick LLP (“KPMG") is required
to register the Offshore Portfolio Investment Strategy ( “OPIS™) as a “tax shelter” with
the Internal Revenue Service (the “Service or “IRS™) under section 6111{c) of the
Internal Revenue Code (the “Code™).! We believe there are credible arguments (i.e., that
there is a reasonable basis)? for the position that KPMG is not required to register OPIS
under section 6111{c).

1. Overview of OPIS

OPIS is a strategy in which an individual U.S. investor, for business and other reasons, is
able to generate a sizable capital loss for use in offsetting capital gain income. The
strategy involves a number of other parties, including a foreign bank and a foreign limited
partnership owned by a foreign individual and a foreign corporation.

OPIS is the initiative of Presidio Advisors, LLC (“Presidio™), an investment advisory
firm. Presidio approached KPMG for certain services. These services were to include
general tax advice with respect to OPIS to prospective investors and the rendering of a tax
opinion 10 any OPIS investor on the merits of the transaction for federal income tax
purposes. The law firm of Brown & Wood LLP also is planning to issue a tax opinion

! Unless otherwise indicated, all “section” or “§” references are to the Code and all “regulation” or “Treas.
Reg. §” references are to Treasury reguiations promulgated under the Code.

? The term “reasonable basis™ is not defined for purposes of the tax shelter registration rules. In the
accuracy-related and preparer penalty contexts, a return position has a “reasonable basis” if the position
represents a level of accuracy that is sxgmﬁcamly higher than “not fnvolons {i.e., not patently xmptopcr)
and lower than “realistic possibility of success™ (j.e., a in-th y of being ined on its
merits if challenged by the IRS). See, e.g., Treas. Reg § 1.6662- 7(d) and U.S. Treasury Departrent,
“Suramary of the Administration’s Revenue Prop " 68 (February 1993). Propoesed Treasury
regulations indicate that a retam position i) salisﬁcs the ble basis standard if the position is
reasonably based on one or more of the “authorities” (such as a statute, committee report, or regulation)
taken into account in determining whether substantial authority is present for purposes of the substantial
understatement penalty in section 6662(b)(2) of the Code. See Prop. Treas, Reg. § 1.6662-3(bX3).
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concluding that the desired federal income tax results to the U.S. investor are more-lTikely-
than-not the proper results under applicable U.S. tax laws.

OPIS is not required to be registered under a federal or state law regulating securities or
sold pursuant to an exemption from registration requiring the filing of a notice with a
federal or state agency regulating the offering or sale of securities. KPMG's fees for its
services will be a fixed fee compnted on a value-added basis and will not be based on the
amount of any actual loss sustained.

II1. Technical Background
A. Brief History of Sections 6111(c) and 6707(a)(2) and Treasury Regujations

Section 6111(a) requires that a “tax shelter” within the meaning of section 6111(c) be
registered with the Internal Revenue Service. Section 6707(a)(2) provides a penalty for
not registering a section 6111(c) tax shelter properly or on time.

Congress enacted sections 6111 and 6707 in 1984 to curb a wide range of arrangements
that it considered to be abusive under the tax laws. See § 141 of the Deficit Reduction
Act of 1984, Pub. L. No. 98-369, and H. Rep. No. 861, 98th Cong., 2d Sess. 977-84
{1984) (the “Conference Report™)? In 1997, Congress added a new category of “tax
shelter” to section 6111 {which is in new section 6111(d)), but did not change the rules

regarding section 6111(c) tax shelters. See § 1028(a) of the Taxpayer Relief Act of 1997,
Pub. L. No. 105-34.

Between 1984 and 1997, there was at least one attempt to repeal the section 6111
registration requirement. For example, in 1992 a bill, that was not enacted by Congress,
recommended that the registration requirement be repealed on the grounds that it was no
longer necessary and that the repeal would reduce paperwork burdens for taxpayers and
the IRS. According to this bill:

“*As a result of the passive loss provisions (and related provisions) of the Tax
Reform Act of 1986, tax shelters are no longer being marketed as extensively as
they were prior to that Act. Registration of tax shelters is therefore no longer
necessary for the proper administration of the tax laws. Repeal of the registration

® Congress made changes to sections 6111 and 6707 in 1986 that arc not relevant to the analysis i this
memerandum. See the following sections of the Tax Reform Act of 1986, Pub. L. No. 99-514:

§ 201{d)(13) (the definition of “related person” in section 6111{c}3)(B)ii) for purposes of computing the
tax shelter ratio); § 153 1¢a) {the percentage of tax credits taken into account under section 611 1{c)(2)A) in
computing the tax shelter ratio); § 1532(a) (the amount of the section 6707(a)(2) penalty for not
registering); § 1533(2) (the amount of the section 6707(b)(2) penalty for failing to include 2 tax shelter
registration number on a return); and § 1899A(54) (a typographical error).
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requirements would reduce paperwork burdens for taxpayers and the IRS.”
Technical Explanation of § 4907 of H.R. 4210, the Tax Faimess and Economic
Growth Act of 1992,

In 1984, Treasury issued temporary regulations interpreting the section 6111 registration
and the section 6707 penalty rules in an informal question and answer format. See Temp.
Treas. Reg. § 301.6111-1T (consisting of 60 questions and answers) and § 301.6707-1T
(consisting of 13 questions and answers), T.D. 7964 (August 13, 1984)." These
regulations have never been finalized. There is very little additional guidance.

B. General Section 6111(c) and 6707(a)(2) Rules

Any arrang! it that is idered to be a “tax shelter” within the meaning of section
6111{c) must be registered with the Internal Revenue Service by the day the shelter is first
offered for sale. See § 6111{a). For this purpose, a “tax shelter” is any investment with
respect to which any person could reasonably infer from the representations made, or to
be made, in connection with the offering for sale of interests in the investment, that the
tax shelter ratio for any investor as of the close of any of the first five years ending after
the date on which the investment is offered for sale may be greater than 2to 1. See §
6111{c){1)(A). The investment also must be required to be registered under a federal or
state Jaw regulating securities, sold pursuant to an exemption from registration requiring
the filing of a notice with a regulatory authority, or a substantial investment. See

§ 6111(c)1)(B).

The duty 1o register is imposed on the “tax shelter organizer.” See § 6111(a)(1). This
term is defined expansively to include the person principally responsible for organizing
the shelter, as well as any person participating in the organization, sale or management of
the shelter. See § 6111{e)(1) and Temp. Treas. Reg. § 301.6111-1T, Q&A 25-31.

The penalty for not timely or accurately registering a section 6111(c) tax shelter is the
greater of one percent of the aggregate amount invested in the shelter, or $500. See.§
6707{a)(2). If a tax shelter is required to be registered but is not registered on time or
correctly, any tax shelter organizer may be liable for the penalty. See § 6707(a)(1), §

6111(a) and (¢), and Temp. Treas. Reg. § 301.6707-1T, Q&A 1-3,and 9. Thereisa

reasonable cause exception to the penalty. See § 6707(a)(1) and Temp. Treas. Reg. §
301.6707-1T, Q&A 6-7.

* The temporary regulations under section 6113 were amended in 1984 and 1986. See T.D. 7990 (October
26, 1984} and T.DD. 8078 (March 3, 1986).
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1V. Application to OPIS
A. Summary

There is a reasonable basis for concluding that OPIS does not have to be registered as 2
“tax shelter” under sections 6111(a) and () of the Code. This position is supported by
both the spirit and letter of the section 6111 registration rules. In addition, 1t is reasonable
to conclude that application of the registration rules in this case would violate basic tenets
of fair and equitable tax administration, These matters are discussed below.

B. Intent of the Section 6111(c} Registration Rules -- Spirit of the Law

It is clear from the legislative history of the section 6111(c) registration rules that
Congress was targeting syndicated investment offerings, not customized tax planning
arrangements like OPIS, when Congress enacted section 6111(c) in 1984. The Senate
Report stressed that:

“The committee is concerned that promoters of and investors in syndicated
investments and tax shelters are profiting from the inability of the Treasury
to effectively examine every return.” (Emphasis added.) S. Rep. No. 169,
98th Cong., 2d Sess. 425-26 (Vol. 1 1984).°

This focus is supporied by an example of a tax shelter subject to registration in the
Conference Report and by other examples in the regulations, none of which identifies
arrangements like OPIS. To the contrary, these examples suggest that Congress (and the
Service) were targeting investments in pass-through entities, with the same or a similar
price per investment unit, that involved tax benefits from tangible assets (like master-
recordings or films) or service contracts or leases. See, e.g., the Conference Report at
979-980 and Temp. Treas. Reg. § 301.6111-1T Q&A 22 (involving 32 investors in §
limited partnerships holding a separate master recording or film); Temp. Treas, Reg. §
301.6111-1T Q&A 24 (involving interests in a cattle feeding operation); Temp. Treas.
Reg. § 301.6111-1T Q&A 45A (involving interests in a blind pool); Temp. Treas. Reg. §
301.6111-1T Q&A 46 (involving the sale of a building to five investors followed by a
syndication of the building). See also Mitchell v. United States, 89-2 USTC Para. 9494
(Bankr. W. Dst. Wash. 1989) {upholding a section 6707 penalty for failure to register a

st:ctior‘x5 6111(c) tax shelter involving 32 investors in a partnership holding a hydroelectric
plant).

* The Conference Repont does not contain a different emphasis. The Senate Report is cited, instead of the
Conference Report, because the latter report does not include a pant entitled “Reasons for Change.”

® This case’s subsequent history, which involved a different issue, was as follows: amended, 90-1 USTC
Para. 50040 (Bankr. W. Dst. Wash. 1989); aff’d, 90-2 USTC Para. 50495 (W. Dst. Wash. 1990); rev'd, 92-
2 USTC Para. 50512 (9th Cix. 1992).
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Congressional statements as to the type of information that should be reported on the
registration forms also support this narrower reading of “tax shelter.” According to the
Conference Report: :

“The conferees anticipate that the Internal Revenue Service will provide for
registration using a form which will require that information such as the
following be provided: . . . the type of business organization of the shelter and
its accounting methed, information concerning the business activities and
principal asset of the shelter . . . the number and cost of investment units
available, the acquisition cost per unit, and the date the first unit may be offered
for sale.” Conference Report, at 980.

It also is reasonable to assume that when Congress enacted section 6111(c) in 1984,
Congress had its eyes on the types of tax-advantaged transactions typically marketed in
the 1980s. An example of these would be a limited partnership with an overvalued
lithographic plate that allowed investors (using non-recourse debt) to reap tax benefits in
the form of investment tax credits, accelerated depreciation, and interest deductions far in
excess of the cost of their investment units. This emphasis is consistent with the example
in the Conference Report noted above of a tax shelter that consisted of several limited
partnerships, each investing in a separate master recording or film. See Conference
Report, at 979-980.

The intended coverage of the section 6111(c) registration rules also is illustrated by the
reasons given for the proposed repeal of section 6111(c) in 1992. As indicated in Part 11
of this memorandurm - Technical Background, above, the repeal was proposed in
significant part because of changes made to the tax laws since 1984 (such as the passive
foss and at-risk rules) that would limit the availability or use of flow-through benefits.
See the Technical Explanation of § 4907 of H.R. 4210, the Tax Fairness and Economic
Growth Act of 1992.

Moreover, reasonable limits on the definition of “tax shelter” are essential if the
registration regime 15 to reflect Congress’ focus on curbing syndicated pass-through
investment offerings by shelter promoters. The definition of “tax shelter organizer”
potentially is so broad that this definition (when read in tandem with a broad reading of
the “tax shelter” definition) could encompass any tax adviser offering a tax planning idea
for which the adviser received a value-added fee. The regulations provide that a person
that participates in the organization, management, or sale of a tax shelter {e.g., by writing
a tax opinion) will be viewed as a “tax shelter organizer” if the person shares in the
entrepreneurial risk of the venture. A person is considered to share in this risk if:

*“{e.g., the {person’s] compensation is based in whole or in part upon (i) whether
interests in the tax shelter are actually sold or (i) the number or value of the units
in the tax shelter that are sold), or if the person will receive an interest in the tax
shelter as part or all of the person’s compensation.” Temp. Treas. Reg. §
301.6111-1T Q&A 30.
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See also Conference Report, at 979. Clearly, if Congress had intended to focus to such an
extent on the structure of advisors’ fees in the federal tax field, Congress could have done
so much more directly. It seems more reasonable to assume that Congress was zeroing in
on a much more limited class of arrangements considered to be abusive at that time, and
had no intention of addressing or radically overhanling the fee structure of the legal and
accounting professions.

Furthermore, the fact that Congress added a new category of tax shelter subject to
registration (a section 6111(d) shelter) in 1997 without repealing section 6111(c) does not
indicate that Congress intended to breathe new life into or “re-enact” section 6111{c).
Congress’ change to one statutory provision without altering a related provision could be
viewed as a reaffirmation of the related provision. This view is accorded more weight,
however, when a particular issue such as the definition of a key statutory phrase, has been
clarified by a judicial decision or administrative pronc , and Congress thereafter
acts with respect to the statute leaving the previous resolution of the issue untouched. See,
Red Lion Broadcasting v. FCC, 395 U.8. 367, 381-82 (1969), and United States v. Board
of Comm’rs, 435 U.S. 110, 135 (1978). Conversely, where little or no judicial or
administrative action with respect to a particular aspect of a statue has occurred, in
general hittle guidance can be drawn from the fact that Congress subsequently re-enacts
the statute without changing the earlier provision. See United States v. Board of
Comm'rs, supra, at 148-49.

If anything, the addition of a new category of tax shelter (section 6111(d)) in 1997
suggests that Congress did not view the earlier category (section 6111(c)) as sufficiently
broad. This view is supported by the fact that the section 6111(d) definition of “tax
shelter” refers to “any entity, plan, arrangement or transaction” while the section 6111{(c)
definition looks only to an “investment.” This contrast in wording supports the argument
that the section 6111(c) version targeted syndicated investment offerings, rather than the
separate offerings of tax planning ideas.

C. Technical Analysis - “Letter of the Law”
1. OPIS Does Not Satisfy the “Tax Shelter Ratio™ Test

‘There is a reasonable argument for concluding that the “tax shelter ratio” requirement is
not met in the case of OPIS, because capital losses should not be treated as “deductions”
for purposes of that ratio. According to the Code, an arrangement will be treated as a “tax
shelter” only if it is reasonable to expect that the “tax shelter ratio” for any investor as of
the close of any of the first five years of the shelter may exceed 2 to 1. See § 6111(c)1).
The “tax shelter ratio” is the ratio of the aggregate amount of the deductions plus 350% of
the credits represented as being potentially allowable to investors under Subtitle A to the

e 4

investor’s “investment base.” See § 6111(c)(2).
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Although the Code clearly refers to an ordinary loss as a “deduction” (see section 165),
we are not aware of any similar Code provision characterizing the amount of a capital
loss as a “deduction.” Instead, the Code views capital losses as an offset of capital gain,
with the excess in the case of individuals being deductible from ordinary income (subject
to certain limits), See § 1211(a) and (b).

If Congress had wanted to include capital losses in the ratio, Congress easily could have
done so. For example, section 6111(b)}(2) requires any investor in a shelter claiming a
“deduction, credit, or other tax benefit” (emphasis added) from the shelter to include the
shelter’s registration number on the investor’s tax return. No such Janguage was included
in the definition of “tax shelter ratio.”

This reading of “deduction” also is supported by the instructions to the registration form -
- Form 8264, Application for Registration of a Tax Shelter. These instructions (page 5,
Items 8a and 8b) specifically list 25 types of deductions to be taken into account in
computing the ratio and no mention in made of “capital loss.” This is so even though the
instructions list “ordinary loss from sale of an asset” as a deduction for purposes of the
ratio. There is a place on the form for “other,” but it is reasonable to assume given the
specific listing of “ordinary Joss” that “capital loss” also would have been specifically
listed and not left to “other” had there been an intent to include capital losses.

Although tax forms and instructions are not *authority” for purposes of certain penalty
provisions of the Code, such as the accuracy-related penalty, the forms and instructions
should be accorded weight in interpreting an ambiguous provision. This is especially the
case where, as here, there is very limited additional guidance on whether the registration
provisions would apply to an arrangement like OPIS. See generally, Treas. Reg. §
1.6694-2(b)(3), Example 4, which provides that a preparer’s reliance on instructions to a
tax form that are incorrect and contrary to regulations may qualify for the reasonable
cause and good faith exception to the preparer penalty.

Furthermore, if capital losses like those in OP1S were treated as “deductions” in
computing the “tax shelter ratio,” it would appear that publicly traded stock offerings
could be subject to registration. There is no hint that such offerings were intended to be
covered by section 6111(c) and this also supports interpreting “deductions” as excluding
capital losses.

Treating capital losses as deductions might require the registration of public offerings,

b it might be ble to expect that the ratio of deductions to “investment base”
¥ The listed deductions are: 1) ization, 2) charitable contributions, 3) demolition expenses, 4)
depletion - oil and gas, 5) depletion - other, 6) depreciation, 7) feed &) lting fees, 9) loan
pl fees, 10) fees, 11) marketing fees, 12} fees - other, 13) financing charges, 14}

d 15)4 ible dnlling costs, 16) interest expense, 17) legal expenses, 18) mining

development costs, 19) ordinary loss from sale of an asset, 20) rehabilitation expenses, 21) rental
expenses, 22) research and experimental expenditures, 23) royalties - oil, gas, and mineral, 24) royalties -
other, 25) soil and water conservation expenditures, 26) other.
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would exceed 2:1 in any of the first five years of the investment where the investment
was especially risky and the stock was bought on margin. The “investment base™ is the
sum of the money plus the adjusted basis of property (net of liabilities to which the
property is subject) contributed by the investor to the shelter. For this purpose, borrowed
amounts are not counted if such sums were borrowed from any person who participated
in the organization, sale, or of the inv or who is related to such a
person -- unless the borrowed amount is unconditionally required to be repaid by the
investor before the close of the year. See § 6111(c)(3). Amounts borrowed on margin
might not count in determining “investment base,” because such amounts are borrowed
from the promoter and might not have to be repaid within a year.

2. OPIS is Not a “Substantial Investment”

There alsois a ble basis for concluding that OPIS does not satisfy the “substantial
investment” prong of the tax shelter definition and, therefore, does not have to be
registered on this ground. To be treated as a “tax shelter,” in addition to having a 2:1 tax
shelter ratio, the inv t must be required to be registered under a federal or state law
regulating securities, sold pursuant to an exemption from registration requiring the filing
of a notice, or a substantial investment. OPIS is not required to be registered under a
federal or state law regulating securities or sold pursuant to an exemption from
registration. Thus, OPIS would meet this portion of the “tax shelter” definition only if
OPIS is a “substantial in ” Aninvi is a “substantial investment” if the
aggregate amount which may be offered for sale exceeds $250,000 and there are expected
to be 5 or more investors. See § 6111(c)(4).

Similar investments are aggregated in determining whether the $250,000 and S or more
investor prongs are met. Investments are considered “similar” if “they involve similar
principal business assets and similar plans or arrangements. Investments that include no
business assets will be considered similar if they involve similar plans or arrangements.”
Temp. Treas. Reg. § 301.6111-1T Q&A 21 and 22. The regulations also state that a tax
shelter organizer will be presumed to have known of any similar investments offered
within 12 months of the first offering of an investment. See Temp. Treas. Reg. §
301.6111-1T Q&A 23.

There is no definition of “similar” in the regulations. Absent such clarification, and given
the inherent ambiguity of the term “similar,” a reasonable argument could be made that
each OPIS is a more customized tax planning arrangement than the types of syndicated
investment arrangements intended to be subject to aggregation. For example, in contrast
to the examples in the Conference Report and Treasury regulations noted above, OPIS is
not an arrangement designed for multiple investors with a similar price per “investment
unijt.”

Moreover, the purpose of the aggregation rule was to prevent avoidance of the
registration of arrangements by dividing the arrangements into separate parts. See, e.g.,
Private Letter Ruling 8842042 (“The principal underlying purpose for aggregating

Proprietary Material
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investments is to prevent the avoidance of tax shelter registration through the division of
what is essentially one investment scheme into multiple parts, none of which separately
would be required to register . . . .”) This purpose would not be served by requiring
aggregation of separate OPIS arrangements, as these arrangements by their nature always
were intended to be marketed on a separate basis.

D. Fair and Equitable Administration of the Tax Laws

The Service has a duty to treat taxpayers fairly. If the IRS were to start enforcing 6111(c)
after so many years of not administering the provision, the IRS would be selectively
enforcing the provision. This is impermissible discrimination. See, e.g., Automobile
Club of Michigan v. Commissioner, 353 U.S. 180, 186 (1957).

Proprietary Material
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new

From: Jordan, Robert M

Sent: Wadnesday, September 16, 1598 1:34 PM
To: Eischeid, Jefirey A; Bickham, Bandalt S
Subject: OPIS Wodkpaper Files

Aher akt the back and forth of presenting the sded 1o the chient and implementing, | find | have quite a lew
dmepaaeWesmhudeOPlSkammWMnmlﬁsMawtmbmmnm
adopt some st g G ,B\e el wmwmdhlmuonbm Purgng

i/ " s probably O ¥ the Service asks for nfomation
dmhamed(mdwehaveat)n!havewweiblmnlwct.WMM)DPPﬂwamuheu

Ragards,
Bob

PropnetaryM 0
Confidentialty Requeated KPMG 0035903

Permanent Subcommittee on Investigations
EXHIBIT #98e




2248

November 2, 1998

From: Larry Delap
Partner in Charge - DPP-Tax

To:  Mark A. Springer
Partner in Charge - Tax Innovation Center

Re: Opining on Federal Tax Penalties

This memorandum confirms and provides additional guidance on firm policy for opining
on whether it is more likely than not that an accuracy-related penalty will apply in
transactions that may be considered “tax shelters” assuming that the desired federal
income tax results are disallowed by the IRS. For this purpose, a “tax shelter” is any
entity, investment, plan or arrangement with “a significant purpose” of avoiding or
evading federal income tax. See IRC § 6662(d)}(2)(C)(iii) (which defines “tax shelter” for
purposes of the substantial understatement component of the accuracy-related penalty).

Background

Opinions on whether a penalty applies, as opposed to opinions on the underlying merits
of a transaction, may increase the firm’s risk without providing a corresponding benefit to
the client in its dealings with the Internal Revenue Service. In the context of corporate
tax shelters, our ability to opine on the substantial understatement penalty, in particular,
may be limited by factors in the regulations for determining whether the reasonable cause
exception to the penalty applies. Nevertheless, an opinion on the substantial
understatement penalty may be warranted based on arguments as to the validity of the
regulations and the facts and circumstances of a particular case.

Policy

All proposed engagements to issue an opinion letter concluding that it is more likely than
not that an accuracy-related penalty will not apply (as opposed to an opinion on the
underlying merits of the tax position) are to be approved by the Partner in Charge of DPP-
Tax prior to issuance of the engagement letter. See Tax Product Alert No, 97-02
(December 18, 1997), which sets forth this policy for purposes of the substantial
understatement penalty.

Because there may be material differences among cases within a particular strategy, the
determination as to whether to opine on a penalty generally will be made on a client-by-
client (as opposed to a strategy-by-strategy) basis and will be based on the facts and
circumstances of that particular case. In view of the inherent uncertainties in determining
whether a taxpayer qualifies for the reasonable cause exception to the accuracy-related

Permanent Subcommittee on Investigations XX°001 375
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penalty, there, nevertheless, may be strategies for which an opinion on the penalty would
not be appropriate.

In most cases, assuming there is at least a “more likely than not” opinion on the merits,
the key factors affecting whether an opinion on the penalty is appropriate will be the
degree of business purpose and economic substance to the transaction. In the context of
corporate tax shelters, an opinion on the substantial understatement penalty is less likely
if the taxpayer’s claimed tax benefits are unreasonable in relation to its investment in the
shelter. See Treas. Reg. § 1.6664-4(e)(3). This factor, however, may be less applicable
where, for example, the strategy involves a redeployment of existing assets within the
corporate group. The existence of a confidentiality agreement with the promoter or
organizer of the transaction may affect our ability to opine on the substantial
understatement penalty.

XX-001376
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From /O=KPMG/OU=US/CN=RECIPIENTS/CN=41900
From: /O=KPMG/OU=US/CN=RECIPIENTS/CN=41300
To: /0=KPMG/OU=US/CN=RECIPIENTS/CN=2049%

Subject: Quadra swap and call

Sent: 1998-12-22 16:32:07.578

Date: 1998-12-22 16:32:07.734

¥-Folder: Swap

Jeff,

FYI.....

More people are inguiring if they can take their swap. loss in 1938, I have a
call in to Randy to see if he has decided.

Angie

;-~—-Original Message~——~=
From: Napier, Angie

Sent: Monday, December 21, 1998 4:04 PM RED
To: Brennan, James : g ED

Cc: Bickham, Randall S

Subject: Quadra swap and call
Jim,
1 spoke to regarding the following issuves:

1. When do the swaps terminate and can they be settled early to recognize a
loss in 19987 All of the swaps terminate in 1999. Quadra has had 2 KPMG pecple
inguire about terminating the swap in 1998 to recognize the loss in 1998.
Quadra has decided that this is a KPMG issue because the opinions are to state
that this swap is a 90 day swap. She has left this issue up to Randy to-decide.
She said that the swaps can be terminated early if both parties agree, which
they would. 8o, it is uvp to Randy. So far, none have been terminated early.

2. The status of the upfront calls- which deals have been cash settled to take
the gain in 1998. Kim is going to fax me a list of the deals that have elected
to cash settle. She has not received cash settlement forms from

She will keep me updated as new electlons are

received.
Angie
KPMG 00626866
Proprietary Material Permanent Subcommittee on Investigations
prietary Material
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From /O=KPMG/OU=US/CN=RECIPIENTS/CN=20483
From: /O=KPMG/0U=US/CN=RECIPIENTS/CN=20483
To: /0=KPMG/OU=US/CN=RECIPIENTS/CN=20499
Subject: BLIPs

Sent: 1999-03-01 22:48:00.855

Date: 1999-03-01 22:48:01.401

X-Folder: BLIPS

Jeff:

Per our discussion, you will memorialize the respoenses from the team re
technical analysis {(w/ the exception of business purpose, economic substance,
ACM, etc.), and next steps for the development team. Thanks,

Mark
202-467-3807

From: Sams, James K

Sent: Monday, March 01, 1999 2:51 PM

To: Smith, Richard H; Rosenthal, Steven M

Ce: Wiesner, Philip J; 2Zysik, Jeffrey C; Springer, Mark A
Subject: RE: BLIPs

This is to confirm that I am at a more likely than not level of comfort for the
position that the transactions proposed to be entered into by the partnership --
properly structured and with appropriate procedureal requirements satisfied --
will be treated as section 988 transactions within the meaning of section

988 {c) .

I am NOT at that level of comfort, however, for the proposition that the entire
loss realized or recognized at the partner level would be treated as foreign
exchange loss and therefore would be treated as crdinary loss under the
provisions of section 988. While the language of the regulations does not
clearly support a "non-ordinary” treatment (section 1.988-2(d)(4}}, the
legislative history, general rules of section 988 governing computation of
exchange gair. or loss and the anti-abuse rule of section 1.988-2(d) militate
against a conclusion that a loss arising from a substituted basis would
necessarily be treated as section 988 loss.

In our discussions with Jeff I did not perceive this issue to be a deal-breaker
by any stretch as it merely goes to characterization:. <Clearly, of course, it
limits the potential marketability of the transaction. We have explored this
issue in some detail (there really is not much out there) but would be happy to
discuss and consider arguments that could be raised by way of analogue, etc.

1 do not perceive there to be any other issues within the INTL arena that
otherwise affect the substance of the transaction.

Please let me know if you have any questions or comments.
Regards,
Jim

James K Sams

Permanent Subcommittee on Investigations
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KPMG Washington National Tax
tel: 202-467-3896
fax: 202-822-8887

From: Smith, Richard H

Sent: Saturday, February 27, 1939 1:17 PM
To: Sams, James K; Rosenthal, Steven M
Ce: Wiesner, Philip J

Subject: FW: BLIPs

Gentlemen,

I want to cirlce back with the two of you to confirm that you do not have issues
within your jurisdiction that would act as deal breakers for the transaction.
The restructuring referred to below would have the investor exit the transaction
prior to repayment of the loan and the prepayment penalty. This should avoid the
705 issue altogether as well as the OID gross v. net determination. Sections 752
and 465 are very much stand alone, although we will want to include discussions
about the treatment of bond prémium, for example, bond premium is not taxable
upon receipt by the investor. On business purpose / economic substance / anti-
abuse, we believe that analysis roughly stated is dependent upon whether (1} the
transaction occurs in the fashion described (we assume that this can be
accomplished} and (2) the investor making representations about its effort to
make a profit {other than from tax benefits). The only issue that I feel remains
outstanding is the section 163 anti-abuse rule. Are there any others? Steve and
Jim, please let me know whether there are additional issues that need to be
analyzed.

Steve -~ on section 163 anti-abuse you have previously indicated that you did
not think this is a problem. My sense is that you would be able to conclude
using much the same approach that Phil and I discussed re: business purpose,
etc. Please confirm / expand / deny.

As my message indicates, there will be much effort to get an opinion letter in
shape. While this will be primarily PFP's responsibility, we will each need to
help directly and with additional resources.

After the opinion letter is whipped into shape, Larry Delap's review will be
undertaken.

Thanks,

Richard

~~~~~ Original Message—--——-—

From: Smith, Richard H .

Sent: Saturday, February 27, 1995 12:56 PM

To: Eischeid, Jeffrey A

Cc: Wiesner, Philip J; Delap, Larry; Watson, Mark ¥; Springexr, Mark A; Sams,
James K; Rosenthal, Stevén M; Blgin, Evelyn; Gardner, John H; Larkins, Richard
G; Zysik, Jeffrey C

Subject: BLIPs
Jeff,
Proprietary Material KPMG 0028171
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This is to confirm our discussion yesterday afternoon.

With regard to the following issues, we believe that we can conclude in a manner
that makes the BLIPs product technically viable on a "more-likely-than-not”

basis:

* section 752

* section 705 (a) {2} (B}
* section 465

*

business purpose / economic substance / various anti-abuse rules

1 have discussed these positions with Phil Wiesner. I have not had the
opportunity to circle back with Jim Sams or Steve Rosenthal, but these
conclusions take into account analyses they had set forth earlier. I will close
this loop over the weekend.

To best position our clients, we believe that the transaction should be
restructured slightly. We believe that the opinion letter should be redrafted to
add, expand, and/or delete certain analyses. We also believe that we must craft
the representations in a more focused manner. )

We look forward to meeting with Randy Bickham next week to get the process
underway of getting a completed opinion letter drafted.

Thanks,

Richard H. Smith
Washington National Tax
rhsmith@kpmg.com

Phone: {202) 467-3853
Fax: (202) 822-8887

Proprietary Material KPMG 0028172
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From rruble@brownwoodlaw.com
Received: from kpmg.com (pal0lécd.kpmg.com (130.100.150.27}) by
meomexc09. kweb.us.kpmg.com with SMTP (Microsoft Exchange Internet Mail Service
Version 5.5.2448.0)
id F34T3JJ7; Fri, 5 Mar 1999 10:20:39 -0500
Received: from pa00lécl.kpmg.com by kpmg.com{8.8.8/8.8.8) with ESMTP id
KAACOB89; Fri, 5 Mar 1999 10:25:11 -0500 (EST)
Received: by pa00l6cl.kpmg.com; id KAA23577; Fri, 5 Mar 1999 10:25:10 -0500
{EST)
Received: from unknown({208.140.184.10) by pa00i6écl.kpmg.com via smap (3.2)
id xma019550; Fri, 5 Mar 99 10:17:13 -0500
Received: by nynotes2.brownwoodlaw.com{Lotus SMTP MTA v1.2 (600.1 3-26-1998))
id 8525672B.0054226D ; Fri, 5 Mar 1999 10:18:58 -0500
X~-Lotus-FromDomain: BWLLP
From: "R. J. Ruble™ <rruble@brownwoodlaw.com>
To: "Eischeid, Jeffrey A" <eischeid@kpmg.com>
cc: rbickham@kpmg.com
Message-ID: <B8525672B.0052DC&9.008€nynotes2. .brownwoodlaw. com>
Date: Fri, 5 Mar 1999 10:20:05 -0500
Subject: Re: 988
X-Folder: BLIPS

Jeef:

Other than what I sent to you, I have no answer. My clients have done
about '$1 billion of 357¢ deals using currency. Sec. 362 is essentially a
carry over basis transacticn with transferor gain added on.. The deals have
been reviewed and signed off on by AA and the C of PWC withiut issue on
this point. In addition a number of well known law firms have reached the
same result reviewing it for ther clients.

988{a) (1) {A) provides that gain or loss attributable to a 988
transaction is ordinary. 988(c) (1)C) (i) treats the disposition of a
non-functional currency as a 988 transaction and treats the gain or loss as
foreign currency gain or loss. The 1.3998-2 regulations are consistent with
this. It therefor appears tome that if the taxpayer were disposing of
foreign currency itself,it is more likely than not that the entire loss
would be ordinary under these rules. I also believe that the same should
apply to options, forwards or futures in the currency, although it amay be
-less clear.

As a way to deal with this in the context of BLIPS, maybe everyone
wuold feel better if the partnexr ship reduced the amount to be distributed
to the investor to the foreign currency itself and this was distributed to
the investor.In that case the rules I set out above would clearly apply.

KPMG 0033904
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To:  Innovative Strategies Team

From: Mark Watson

Re:  Reporting a doss from a Section 988 ransaction
ssne

If an individual taxpayer or 2 singie lﬁcmber LLC owned by an individual realizes a loss
from a Section 988 transaction, on what form or forms should that loss be reported for
federal income tax purposes?

Conclusion

1t a loss from a Section 988 transaction is characterized as an ordinary loss, the loss
should be teported on line 10 of Form 4797 and Jine 14 of the taxpayer's Form 1040, ¥ »
loss from a Section 988 iransaction is characterized as a capital oss, the loss should be
cepored on Schedule D {(Foom 1040).

Analysis
Section 988 Transactions

Acconding to Secuon 988(AXI)(A) “any fomgn cum:ncy gain or Joss attributable to a
section 938 1y and trealed as ordinary income or
loss (as the case may be)" Tmsury Regnhuon Secuon L 988—!(:)()) defines the term
“Section 988 " as i the

13
. A d:sposmun of nonfunctional currency.!

*  Any of the following ransactions if any amount which the taxpayer is entitied to
seceive or is required 1o pay by reason of such iransaction is denominated in terms of
anonfunctional currency of is determined by reference to the value of one or more.

nonfunctional currencies:
» quiring a debt i or ning an obligor under a debt instrarment.
The s = wcans with  cwrrency otber than the txpayer's

‘hu:.‘malmwy Treas, Reg. Sec. 1.988-1(c). bt:mcohus.wpyu the term “fenctional
cmency™ goacrally means the U.S. dollar, IRC Scction F5(bX1).

Pmpnelary Material
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= Emtering into or acquiring any forward contract, futures contract, option, wamrant,
or simjlar financial instrament if the undcﬂym property to whichi the instrurnent
ulnmately relates is a nonfuncrionat currency®

Thus, pursuant to the general rule of Section 988(a)(1), even if a Section 988 gain or Joss
is gencrated by the disposition of a capital asset (as opposed o 2 pon-capital asset), such
gain or loss is nevertheless characterized as an ordinary gain or loss. However, in the
case of a forcign currency gain or loss that is attributable to a forward contract, a futures
contract, of option which i a capital asset in the hands of the taxpayer and is not 2 part of
a straddie {within the meaning of Section 1092{(c), without regard to paragraph (4)
thereof), a taxpayee may elect 1o treat such gain or Joss as capital gain o Joss (as the case
may be).® Treasury Regulation Section 1.988-3(b)(3) scis forth the requirements for
making such an clection. -

Form 4797

“The instructions to Form 4797 provide that the form is 1o be used to veport the following
transactions:

+ The sale or exchange of property used in a trade os business; depreciable and
amortizable property: oil gas, geothermal, or othet mineral properties; and Section
126 propexty.

= The involuntary conversion of property used in a trade or busiress and capital assets
held in connection with a trade or business or a transaction entered into for profit.

«  The disposition of nor-capital assets {other than inveatory or property held primarily
for sale to customers it the ordinary course of a trade ot business).

- Tm: tccapture of Section 179 9 expense deductions for pariners and § covpu:uon
from property & byp ps and § cop

’Fuuun*nmnnummal«ndmwww&&ummumm a0 ogrion

 cter im0 aption 10 purchase 3 bood
d s on thy of which i Iyn‘uﬂhzmhevﬂucohmd
mac-you i Y Section mim
owever, eatesing ot o acquiring & forward P 1
3 op forwand. ‘purchase whe i .
stock. i na

cunEncy, o Y wnu-:wnuinua
Sceton 988 transaction. SuTm.kl,Sc: 1988 HaX2KEHNA).

7 [RC Soction 988(sX1X(BI. However, & forcign cuxreacy gais o Joss that is smibutablc 10 8 regulaied
Fotures contract OF 3 RoRequity optior with respect 1o which an eloction wader Section YBB(cX I XD)iH) is in
effort may not be weated as copiial gain of foss, See Treas. Rog, Soé., L9BS-3BX .

2.

Proprietary Material
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* The computation of recapture amounts under Sections 179 and 280F(bX2), when the
business use of Section §79 or lisied property drops to 50 pervent of less. -

Arguably, in the context of the BLIPS Ieansaction, any £ain or loss realized by the
investor when he or she (or the single member LLC) disposes of the nonfunctional
currency for other Section 988 asset) would not be reported on Form 4797 because it
does not fall within one of the shove fisted s However, the § 0 line
10 of Form 4797 indicate that 2 loss from the disposition of Section 1244 stock isto be
Feported on Jine 10 of Formn 4797 1o the extent such Joss does not exceed the amount that
may be treated as an ordinary loss under Section 1244(b). Any loss in excess of the
amount allowed 10 be realed as an ordinary loss under Section 1244(b) is to be reported

on Schedule D.

Section 1244(a) provides that, in the case of an individual, “a Joss oa section 1244 stock
issued 10 such individual or 10-a partneeship which would (but for this section) be treated
a5 a Joss from the sale ot exchange of a capital asset shall, 1o the-exient provided in
fsection 1244(b)), be treated as an ordinary loss.” Similar to Section 1244 stock, Joss

d upon the disposition of 2 nonfunctional curency {or other Section 988 asset)
by an investor in BLIPS would, absent Scction 988(a)1XA), typically be treated as a loss
from the sale or exchange of a capital asset. By analagy, therefore, it appears appropriate
10 report 2 Joss from 2 Section 988 transaction on line 10 of Form 4797 to the exient such
foss is characterized as an ordinary loss.* If a loss from 2 Section 938 transaction is
characterized as a capital loss pursuant to Section 988(a)(1 XB), then such Joss should be
reported on Schedule D.

* The amount reported 06 line 10 of Form 4797 would alio be repored o Bae 14 of the tapayec’s Form
1040,

3
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From: Brennan, James
Sent: Thursday, March 16, 2000 5:03 PM
To: Napier, Angie
Subject: FW: BLIPS 988 losses
Fvi
~—~Original M -

essage—
From: Watson, Mk ¥

Sent:  Thursday, March 16, 2000 4:55 PM.
To: Patie, Robin M; Brennan, James
Subject: RE: BUPS 988 losses

Hey, | dor't maka fim policy. All | can do is lel you how I see . 1 is up to each professional 1o decide whether or
not ko heed my advice.

—Oviginad Message-——
From: Paule, Flobin M
Sent: Thursday, March 36, 2000 4:48 PM

To: Watson, Mok T; Broswan, James.

Sublock: REZBUPS 558 fosses.

does this mean that there is sidficient flexibility that each partner can decide how they want 10 report R, or are
you steadfast in your opinion that R goes on a Form 47977

e Original Message~——

From: Watson, Mak ¥

Sent: Thorsday, March 16, 2000 1:36 #M

Tor Brennan, James

cc Paude, Robin 4

Subjects RE: BUIPS 9688 losses.

1 think the Josses should be reported by the individual on Form 4797, However, others disagree.
~—Original Message—
From: Bronnan, James
Seet: Wednesday, Moch 15, 2000 235 PM
To: ‘Watson, Mark T

[ FPaule, Robin M
Subject: BUPS 988 hossas

Mak, -

Have cmdemm(mmwmbeWmmEﬂfwm
TOw?IknwlhaHn?wasyvu however, at the p: level, even though 4797
mmw:epoﬂMemqununanmummmmmwm
Sowed ko fine 7 of schedule K, other income, Can they be reporied on E,or
do they go on 4797 at tha individual level also?

Jim Brennan

Manager

kpmgLLP

Personal Financial l’lannmg Group
{404) 222-3426

jamesbrennan @kpmg.com

Proprietary Material KPMG 0045243
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arg Emited 1o the K Hicaly set forth herein and are
baed on the compleleness and accuracy of the above-slated facts, assunptions
and representations. if any of the lo:egong facts, assxmpuons or repmsenlahors s
not entirely complete or acoirate, Ris i
as the inaccuracy of icompleteness coud have a mtenal eftect on owr conclusions.
Wa are relying upon the relevant provisions of the Inlemal Revenua Code of 1986,
as amended, the reguiations thereunder, and the judicial and administrative
P jons thereof. These ities are subject to change, retroactively and/or
prospeciively, and any such changes could alfect the validity of our conclusions, We
will not update owr advice for subseguent changes or modifications o the law and
regulations o to the judicial and admicistrative nterpretaiions thereof,

The on in this emal ks ot and may be legally pr Ris
mended solely for the addressee. Access to this emall by anyone eise is
unauthorized.

H you are not the intended copying, lion or any action

taken or omitted to be mkmhreﬁal\cemi,uspmwwmaybemmwnen

KPMG 0045244
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Memo to File

Re. BLIPS Code Section 988 Issue
Jeff Eischeid/Randy Bickham
March 31, 1999

BLIPS is a proprietary investment program developed by Presidio Advisors, LLC. Upon
termination of the defined investment strategy, an Investor will receive nonfunctional
foreign currency (or contracts in such currencies) equivalent in value to his partnership
capital account. This currency will have a “substituted basis” pursuant to Code Section
732. Under Code Section 732(b), the basis of property, other than money, distributed by
a partnership to a partner in liquidation of the partner’s interest is equal to the adjusted
basis of such partner’s interest in the partnership.

Tt is reasonably anticipated that this currency will be disposed of at a taxable loss because
its substituted basis will be significantly higher than its fair market value. The question
arises as to the appropriate character of this tax loss — ordinary loss or capital loss.

Code Section 988 unequivocally states that the character of gain or loss from the
disposition of foreign currency is ordinary. Under Code Section 988(a) exchange gains
and losses from Code Section 988 transactions are characterized as ordinary, subject to
the taxpayer electing capital treatment for forward contracts, futures contracts and options
pursuant to Code Section 988(a)(1)(B). Code Section 988 overrides other sections of the
Code for purposes of determining character, including Code Section 1234A (gains and
losses from terminations of rights and obligations with respect to personal property and
certain Code Section 1256 contracts).

Code Section 988(a) reads as follows:

General rule. Notwithstanding any other provision of this chapter—
(1) Treatment as ordinary jncome or loss.

(A) In general. Except as otherwise provided in this section, any foreign
currency gain or loss attributable to a section 988 transaction shall be
computed separately and treated as ordinary income or loss (as the case

may be).

{B) Special rule for forward contracts, etc. Except as provided in
regulations, a taxpayer may elect to treat any foreign currency gain or loss
attributable to a forward contract, a futures contract, or option described
in subsection {(¢)(1)}(B)iii) which is a capital asset in the hands of the
taxpayer and which is not a part of a straddle {within the meaning of
section 1092(c), without regard to paragraph (4) thereof) as capital gain or
loss (as the case may be) if the taxpayer makes such election and identifies
such transaction before the close of the day on which such transaction is
entered into (or such earlier time as the Secretary may prescribe).
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“Section 988 transactions” are defined in Code Section 988(c)(1). Code Section 988
transactions include certain forward contracts, futures contracts, options and similar
financial instruments. See Code Section 988(c)(1)(B){iii). Dispositions of nonfunctional
currencies are also Code Section 988 transactions. See Code Section 988(c)(1)XC)(i).
Based upon these definitions, the disposition of Investor’s nonfunctional foreign currency
(or contracts in such currencies) is a “section 988 transaction”.

“Foreign currency gain or loss” is defined in Code Section 988(b). In general, this section
limits foreign currency gain or loss to that realized by reason of changes in exchange
rates. A special rule applies to treat all gain or loss from forward contracts, futures
contracts, options or similar financial instruments defined in Code Section
988(c)1)(B)(iii) as foreign currency gain or loss.

Treas. Reg. Section 1.988-2 provides guidance with respect to the recognition and
computation of exchange gain or loss. In general, the provisions of the Code applicable
to the sale or disposition of property apply, e.g., Code Section 1001. Accordingly, Treas.
Reg. Section 1.988-2(a)(2) defines a realized exchange loss as the excess of the adjusted
basis of nonfunctional currency over the amount realized.

“Adjusted basis” is defined in Treas. Reg. Section 1.988-2(a)(2)(iii) as the basis
determined under the applicable provisions of the Code, e.g., Code Sections 1011 through
1023. Thus, the Regulations clearly contemplate carryover and substituted basis
transactions. Code Section 1011 makes specific reference to basis determined under
subchapter K, (e.g., Code Section 732.)

Note that neither these regnlations, nor the preamble to these regulations, limit the
amount of exchange gain or loss on the disposition of nonfunctional foreign currency to
that portion of the gain or Joss atiributable to a change in exchange rates. Instead, the
regulations simply apply the mechanical provisions of other code sections in order to
determine the amount of gain or loss and then characterize all of such gain or loss as
exchange gain or Joss. The statutory limitations of Code Sections 988(b)(1) and (2) are
ignored and the special rule of Code Section 988(b)(1) is effectively applied. In other’
words, all gain or loss on the disposition of nonfunctional foreign currency is treated as
exchange gain or loss.

1t appears that this regulatory approach was adopted based upon the legislative history of
the amendments made to Code Sections 988(b) and (¢) in the Technical and
Miscellaneous Revenue Act of 1988. The House, Senate and Joint Committees each
included identical language in their reports describing the measurement and recognition
of foreign currency gain or loss. The Committees said: “Further, any gain or loss ona
nonfunctional currency disposition is foreign currency gain or loss regardless of whether
the difference between acquisition and disposition prices is due to spot rate movements
between acquisition and disposition dates, forward discount or premium, bid-asked
spreads, or other factors” (empasis added). Treasury’s all gain/loss approach is based
upon this directive.
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Investor, simply following the literal language of the Treas. Reg. Section 1.988-2
regulations, would recognize an ordinary loss on the disposition of his nonfunctional
foreign currency. However, it is possible that such loss may be recharacterized under the
“substance over form” anti-abuse provision contained in the regulations. Reg. Section
1.988-2(f) provides:

“If the substance of a transaction described in 1.988-1(a)(1) differs from its form,
the timing, source and character of gains or losses with respect to such transaction
may be recharacterized by the Commissioner in accordance with its substance.
For example, if a taxpayer enters into a transaction that it designates a “currency
swap contract” that requires the prepayment of all payments to be made or to be
received (but not both), the Commissioner may recharacterize the contract as a
loan. In applying the substance over form principle, separate transactions may be
integrated where appropriate.”

Accordingly, the Commissioner has the anthority to recharacterize the timing, source and
character of transactions described in Treas. Reg. Section 1.988-1(a)(1) to the extent the
substance of such transactions differ from their form. On its face, however, Reg.
Section 1.988-2(f) does not provide authority for the Commissioner to recharacterize a
transaction if its substance and form coincide.

The starting point of an analysis of Reg. Section 1.988-2(f) is a “transaction described in
§1.988-1(a)(1)". These transactions include:

s adisposition of nonfunctional currency; -

« the acquisition of a debt instrument or becoming the obligor under a debt instrument
denominated in terms of a nonfunctional currency;

» accruing an item of income or expense (e.g., payables and receivables) denominated
in terms of a nonfunctional currency; and,

s the acquisition of a forward contract, futures contract, option, or similar fimancial
instrument denominated in terms of a nonfimctional currency.

Treas. Reg. Section 1.988-2(f) permits the Commissioner to recharacterize one of these
transactions if its substance differs from its form. The Reg. provides the exarple of a
taxpayer entering into a transaction that it designates as a “currency swap contract” that
requires the prepayment of all payments to be made or to be received (but not both). The
transaction is recharacterized by the Commissioner as a loan as a result of the substance
of the transaction. Accordingly, the special timing and characterization rules under Code
Section 988 would not apply. Another example in the regulation describes a transaction
also designated by the taxpayer as a currency swap. The transaction was recharacterized

N jal
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by the Commissioner as a spot purchase of foreign currency combined with a forward
sale. The only impact of recharacterization was on the timing of income recognition.

We belicve that these egatit) s:are indicative of the types of abuses contemplated by
Treasury. They relate to an overall attempt to provide similar treatment for complex
financial instruments having differing forms. In general, complex financial instruments
can be categorized as forward contracts, contingent debt instruments or notional principal
contracts. Each of these three financial instraments is taxed differently for U.S. federal
income tax purposes. The primary differences in taxation between these three financial
instruments generally relate to the character and timing of income, and the necessity of
accruing an interest component.

‘With respect to the overall BLIPS investment program, most transactions undertaken in
the program will involve the buying and selling of foreign currency forward contracts and
currency swaps. Depending upon the structure of the forward contracts, there could be
some exposure to recharacterization of the transaction as a notional principal contract.
‘With respect to the currency swaps, there may be some exposure to the type of
recharacterization contained in the regulation’s example. However, with respect to the
transaction under scrutiny, i.e., the disposition of foreign currency distributed to the
Investor on liquidation of his partnership interest, the substance and form coincide — it is
a disposition of nonfunctional foreign currency.

Conclusions

Our view is that the Investor, at least on a more-likely-than-not basis, is entitled to
literally apply the language of the egulations under Treas. Reg. Section 1.988-2. The
Investor dealt solely in nonfunctional currencies, and associated contracts in those
currencies, which were clearly Code Section 988 transactions. This entitlement is
particularly appropriate given the legislative history supporting the approach fo
determining gain or loss adopted by the regulations. A literal application of this
regulation would result in an ordinary loss deduction for the taxpayer. The fact that the
substituted basis rules of Code Section 732 result in tax basis greater than fair market
value afier liquidation of Investor’s partnership interest should not cause or permit the
Commissioner’s recharacterization of the transaction as one that is not a Code Section
988 transaction. Substance comports with form.

1t is arguable that Treasury’s anti-abuse provision, writien broadly, is sufficient to permit
the Commissioner to recharacterize Investor’s tax loss from ordinary loss to capital loss.
However, when this regulation was drafted, the statute and its legislative history were
known to Treasury. Nevertheless, Treasury failed to draft a regulatory scheme that limits
ordinary income/loss treatment to only a portion of carryover or substituted basis
transactions, This failure acknowledged that various factors, not just changes in
exchange rates, could give rise to exchange gain or loss. In such circumstance, it is at
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least more-likely-than-not that the anti-abuse provision should not be applied to override
the explicit regulatory provisions.
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From /O=KPMG/0OU=US/CN=RECIPIENTS/CN=18727

From: /O=KPMG/OU=US/CN=RECIPIENTS/CN=18727

To: /O=KPMG/OU=US/CN~RECIPIENTS/CN=20499

Subject: BLIPS

Sent: 1998-04-02 17:57:12.543

Date: 1993-04-02 17:57:32.536

X-Folder: BLIPS

X-Attachments: Attachments\988rsb{l].doc; "Attachments\blips dpp rsb.doc";
"Attachments\BLIPS 6111 Issue[l].doc"

John,

I wanted to provide you with a quick update on the status of the BLIPS approval
process and what we can expect over the next few days. This summary is based
upon multiple conference calls throughout the last two weeks with Jeff Eischeid,
Randy Bickham, Mark Watson and others. Additionally, I have spoken directly
with John Raedel and have exchanged messages with John Guinan and Phil Wiesner.

Registration Issue. Larry Delap, based upon a technical analysis by Eve Elgin,
concluded that the product fell within the purview of Internal Revenue Code
Section 6111{¢) and must be registered as a tax shelter. Eve’s conclusion was
that there was no reasonable basis for not registering the product. In response
to DPP's position, Randy Bickham prepared the attached memorandum to Mark Ely
dated March 24, 1999, that concluded that there was a reasonable basis for not
registering based upon satisfying the "tax shelter ratio™ test contained in Code
Section 6111. Based upon the logic contained in the memorandum and his own
independent assessment, Mark agreed that there was a reasonable basis for not
registering the product as-a tax shelter. He is drafting a memorandum to DPP
setting forth his logic for concluding that there is a reasonable basis for not
registering the BLIPS product.

Technical Issues. The only remaining technical issues are the applicability of
Internal Revenue Code Section 988 to the "ordinary" version of the product and
Phil Wiener's final sign-off on whether the BLIPS product meets the requisite
business purpose threshold.

Jim Sams could not initially get to a MLTN position with respect to the
application of Code Section 988 because of the anti-abuse provision contained in
the regulations under Code Section 988. The anti-abuse provision incorporates a
"substance over form”™ analysis that allows the Commissioner to recharacterize
the timing, source and character of transactions. Jeff Eischeid and Randy
Bickham prepared that attached memorandum dated March 31, 1999, which concludes
that on a "more-likely than-not basis™ that an application Code Section 988{a)
allows for ordinary income ox loss treatment and the anti-abuse provision
contained in Treasury Regulation Section 1.988-2(f) does not apply. John Raedel
has asked Jim to reconsider his initial conclusion based upon Jeff's and Randy's
analysis.

With respect to business purpose, Phil Wiesner enlisted Steve Rosenthal's
assistance in assessing the economics of the BLIPS investment program, There
have been extensive discussions between Presidio and Steve orchestrated by Jeff
Eischeid to address Steve's outstanding issues. Steve's positive assessment has
been conveyed to Phil. In addition, Phil has been provided with approximately
20 examples of actual transactions which effectively replicate the economics of
the BLIPS financing structure by using above-market interest rate debt

offerings.
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Next Step. On Monday, John Raedel, Richard Smith and Phil Wiesner will meet to
review Jim Sams' concerns and to form a conclusion as to the applicability of
Code Section 988. Phil will then conclude as to business purpose and WNT's
overall conclusion that the BLIPS product meets the "more-likely-than-not™
standard. The product will then go to Larry DelLap and DPP Assurance to obtain
requisite approvals. I am fully confident that Larry will give us his immediate
response.

I may need to solicit your assistance to insure that we receive an expeditious
review from DPP Assurance.

I realize that you are quite swamped with the Canadian situation but, if you
have any other questions, please give me a call.

Thanks,

Doug Ammerman

KPMG LLP

Orange County Office
(714) 850-4455
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Unknown
“From: John Larson [jlarson @ presidicadv.com}

Sent: Monday, May 03, 1999 8:57 AM -

To: roickham @ kpmg.com

Ce: rruble @ diaw.com; e i com
Subject: BLIPS - liquidation issue

Randy-

Basad on Friday's discussion, it is my understanding that you now want us to have at least
3 partners/members {two in addition to the US investor) in each investment LLC. This is
to insure that the partnership will continue in existence in situations where the US
investor's exit strategy is a redemption of his interest rather than a sale of the
membership interest. It is also my understanding that you would use the redemption
alternative whers the partner/member iz looking for an ordinary loss from allocating
outside basis to distributed section 988 assets.

My question is whether you will get the intended result undexr the redemption alternative
if the partnership is not liquidated. I would have thought you were relying on a basis
allocation under section 732 which appears to be not applicable in this fact pattern. Am
I missing something? .

JL
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Watson, Mark T

Srom: Pace, Katherine A
nt: Tuesday, July 20, 1999 5:31 PM
Y Watson, Mark T

mark, as you may know i had a best transaction producing an ordinary loss. when you sent your memo out re. how to
report the ordinary loss on a 988 sale i was concerned because we came to a diff. conclusion. we reported it on fine 7 of
our partnership as other income / loss. after reading your memo i saw exactly what you were saying and became worried
that i may have reported it wrong. so i then started analyzing what the consequences of that might be . we contacted robert
loray in the prac. and proc. group in atianta. after walking him through the facts he immediately said report it on line 7 other
income. i then shared with him your logic and he decided to call a fiend of his in irs intemational to see where he thought
988 losses should be reported. his friend said he had never seen one on form 4797 and thought in our partnership
situation fine 7 , other income , was correct. so we have decided to leave our retum as is. however i thought you might find

their comments interesting. obviously we like line 7 better as it gives no detall as to the sales price vs. cost basis and dates
involved.
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new

From: Stattery, Dacest M

Sent; Tuesday March 16 1993 1 19 PM

To: E-schext JeHrey &

Subject: Qpis comphance

Jott

£m lookng 1o some g i : on & Fem post; ding the kes on the 4

I've been Lnder the mprasson that the bss i ordnary, { uncl mqwm?wam;asl:::dmm 1

Mquire because ow crdinaty KisE number 1% large enough to wipe outa al the ordinary taxable vcome
:‘:;;.m’ :mﬂwmmmmmmmmemmmwﬂoanwag
wold almost o an
ge 1ot eetainly buy an oxamnation, Just wanied to make sice | wasn't operating as a fone

Thanks,
Dan Stattmy
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From /0=KPMG/OU=US/CN=RECIPIENTS/CN=5136
From: /O=KPMG/QU=US/CN=RECIPIENTS/CN=5136
To: /O=KPMG/OU-US/CN=RECIPIENTS/CN=20499
Subject: BLIPS Update 2

Sent: 1999-03-16 15:17:50.338

Date: 1999~03-16 15:17:51.395

X~Folder: BLIPS

Upon further discussions with DPP, it appears there is at least some possibility
that BLIPS could be released without registration as a sec. 6l1ll(c) tax
sheltedr. An initial memo prepared under attorney-client privilege has been
prepared by DPP discussing their position. A hard copy of this memo will be
distribute to Jeff Eischeid and Randy Bickham for their use only so that they
may assess DPP's position and respond with counter-arquments. The memo is not
for further distribution.

If you have any questions, please call me directly at (202)739-8659.

Propri ietary Material Permanent Subcommittee on Investigations KPMG 0030359
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WNT

From Randy Bickham
San Francisco

ee John Larson
Presidio Advisors, LLC
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vaste March 17, 1999

Steno
Ref cmy documents\bhps\111
tssue.doc

Presidio BLIPS Product - Description of Trading Activities
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kpmgPeat Marwick LLP

Page 1

\Ma6i20os,

Issug: Code Section 6111(c)(3)(A) provides that, except as provided in this paragraph,
the term “investment base” means, with respect to any year, the amount of money and
the adjusted basis of other property (reduced by any liability to which such other
property is subject) contributed by the investor as of the close of such year. Code
Section 6111{e)(3)(C)(i) provides “no amount shall be taken into account under
subparagraph (A) which is to be held in cash equivalent or marketable securities.

Temp. Treas. Reg. Section 301.6111-1T A-14(4) further provides that:

“Any amounts to be held for the benefit of investors in cash, cash
equivalents, or marketable securities. An amount is to be held in cash
equivalents if the amount is 10 be held in a checking account; savings account,
mutual fund, certificate of deposit, book entry government obligation, or any
other similar account or arrangement. Marketable securities are any securities
that are part of an issue any portion of which is traded on an established
securities market and any securities that are rcgularly quoted by brokers or
dealers making a market.”

Analysis: The Conference. Committee Report to the 1984 Tax Act and the Blue Book
explanation prepared by the staff of the Joint Committee on Taxation do not explain the
above “current asset exclusion” (cash, cash equivalents and marketable securities). The
logical premise underlying the exclusion is a concern by Congress and the authors of the
temporary regulations that absent such exclusion, tax shelter participants might
artificially reduce tax shelter ratios by contributing asscts to a program that are not

integral to the made by the progr A diffe iation is made
with respect to “any amounts to be held for the benefit of i mvesfors ']'he description
of the amounts held in cash equivalents in the Regulation focuses upon of

non-working capital invested for the benefit of investors versus current assets that are an
integral comp of the i

None of the amounts contributed by an Investor to Presidio’s BLIPS Investment
Program constitute “amounts to be held for the benefit of investors” based upon the
following description of the foreign currency trades entered into by the investment
partnership (“Partnership”). The total amount of cash contributed by the general partner
(Presidio) and the limited pariner {Investor) to the i is required by the
Investment Advisor to serve as working capital to either dlrect!y fund/purchase foreign
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Mav62003

currency positions or i or to collaterize borrowing used to enter into those
positions or instruments.

To iltustrate how the Investment Advisor would utilize the funds contributed to the
Partnership, the following three trades that are representative of the frades to be used in

the BLIPS program are described:

Example |

The following simple example, using OTC forward contracts to sell foreign currency
{go short) and purchase U.S. dollars (go long), is rep ive of the i

entered into pursuant to the strategy. The premise underlying the trade is that the fomgn
currency will devalue against the dollar over the term of the trade. The forward -
contracts would typically have the following attributes:

Notional Amount  $50,000,000

Initial Cash Outlay $0

Required Cellateral  Up to $50,000,000

Terms of Contract  Counterparty has option of requirin, g either physical
delivery or cash settlement *

Trade Mechanics: At time 0, Parinership enters a trade whereby at time T Partnership is
required to deliver a fixed amount of Foreign Currency (X) in exchange for a fixed
amount of Dollars (Y). At time 0; T, X and Y are all known and fixed. Should
counterparty require physical delivery, at time T, Partnership will be required to buy in
the market X units of foreign currency and deliver those X unils to counterparty. To  ~
comply with such requirement, Partnership must have the means at time T (and the
ability to demonstrate at time 0, that it would have the means at time T) to purchase X
units of foreign currency. A ing initial dollar notional amount of $50,000,000 and
no change in foreign exch rates, P: hip will be required to purchase foreign
currency in the amount of $50,000,000.

. Example 2 .

A second trade involves forward purchases of 30 year Treasury Bonds (go long) and

forward sales of 29, % year Treasuries (go short). (This trade is sometimes called *On .-
the run v. off the nm.”) The objective of the trade is to profit from yicld differentials on

the two types of bonds caused by greater liquidity in the 30 year bonds versus the 29 %
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bonds. Physical delivery is required for this trade, hence, the working capital required at
settlement may equal the notional amount of the forward.

» Notional Amount $50,000,000

o Injtial Cash Outlay  Up to $50,000,000 for the long position

* Required Collateral  For short sale - negotiable with counterparty
o Terms of t . Physical setth may be required

Example 3

A third trade is based on the yield differential between 9 year German Bunds (the 10
year German bond) and a 9 year “cash flow matched” swap. Without getting into the
details of the trade, it can be described as the puschase of 9 year Bunds (go Jong).and
paying a fixed rate return on a 9 year interest rate swap. In this trade, physical settlement
is required to complete the purchase of the 9 year Bunds. Hence capital may be
commitied equal to the notional amount of the trade. With a $50,000,000 trade,
$50,000,000 cash could be required for settlement.

The key point demonstrated by the above examples is that whereas on Day 1 no working
capital may be required to enter into the contract, a $50,000,000 working capital

i may be required by the party to the contract o Day 1 as a condition
of entering the contract because the contracts allows (or sometimes require) physical
delivery at the option of the counterparty. Based on the capital requirements described
above, it is expected that there will be minimal or no residual “n king” capital
that could constituted “amounts to be held for the benefit of the investors”™.

An additional ideration is that the in will be made in privately-negotiated
OTC foreign currency Such will not 7 ketabl iti
which are “traded on an established securities market and any securities that are
regularly quoted by brokers or dealers making a market” because of the non-standard
expiration date of the contracts. Quotes for foreign currency contracts are based on
contracts of standard durations (3 months, 6 months, etc.) that expire on specific dates,
typically March, June, September, and D ber (standard IMM dates). In order to

ptimize inherent profit positions, the privately-negotiated cont are ized as to
time duration and maximize risk reward of the investment strategy.

Additional Qbservations: In the definition of “tax shelter ratio™ as set forth in Code ' T

Section 611 H{c)2)(A), the numerator of the fraction consists of the aggregate amount of
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DEDUCTIONS and credits. The potential tax benefit that is derived from participating
ina BLIPS transaction arises from a capital loss, not from a Code Section 162 or Code
Section 212 “deduction”.
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To Mark Ely
WNT

rrom Randy Bickham
San Francisco

cc Jeff Eischeid
Atlanta

BLIPS Product ~ Discussion of Code Section 6111{c) Issues
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_______________________________________________________ _ -~ Deleted: March 25, 1999

The following sets forth our views as to the applicability of the Code Section 6111 tax
shelter registration provisions to the BLIPS product. The key issue in determining the
applicability of these provisions is how to apply the tax shelter ratio formula as defined
in Code Section 6111{c). Integral to the calculation of the tax ratio formula is.the
amount of cash an investor invests in an i and the iateéd fi ing. Inthe
BLIPS product, the investor (“Investor”) partially finances his participation in the BLIPS
i program with a loan from a bank. The Investor takes out the
loan and subsequently contributes the loan proceeds to the BLIPS investment partnership
(“Partnership™).

For purposes of this memo, the following assumptions have been made:

< On January 1, 1999, Investor obtained a $100 million fixed rate nonrecourse loan to
partially fund its participation in the i partnershi

3 The $100 million principal amount of the loan is payable on December 31, 2005.
» Interest on the loan is payable quarterly at a rate of 15.85 percent per annum.
<+ Investor opted to repay the loan at a 15.85 percent interest rqté i retorn for a

premium payment of $50 million in order to Jessen the financial risks associated with
partic in the ¥

P progr

% On January 10, 1999, the $150 million was contributed to ?armcxship subject to the
$100 million loan. The loan was assumed by Partnership.

Code Section 6111{c) provides that a tax shelter is any investment where the “tax shelter
ratio” for any investor, as of the close of any of the first 5 years ending after the date on
which such investment is offered for sale, is greater than 2 to 1. Code Section
6111{c)2) defines the term “tax shelter ratio” as the ratio which the aggregate amount of
“deductions™ and 350 percent of the credits which are represented to be potentially .
allowable to any investor under subtitle A for all periods up to and including the close of
such year, bears to the “investment base” as of the close of such year.

Based upon our conclusions to the jssues discussed below, the tax shelter ratio

calculation yields a result that is significantly lesser than the 2 to 1 benchmark.
Accerdingly, the Code Section 6111 tax shelter registration rules would not apply to the

i sal
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BLIPS product.

Issue 1: What are included in the of the tax shelter ratio calculation?

Conclusion: Temp. Treas. Reg. Section 301.6111-1T A-6 provides that:

“the term “amount of deductions” means the amount of gross deductions and
other similar tax benefits potentially allowable with respect to the investment.
“The gross deductions are not to be offset by any gross income to be derived or
potentially derived from the investment. Thus, the term “amount of deductions™
is not equivalent to the net loss, if any, attributable to the investment.”

Based upon the language in the Regulation, we believe that the term “amount of
deductions™ only encompasses Code Section 162 and 212 types of deductions, not _
capital 19sses. Accordingly, in the context of an through a p hip, the
numerator would be based upon the p hij i Thc ial tax
benefit that is derived from pamcxpaung ina BLIPS tmnsacnon arises from a capital
loss, not from a Code Section 162 or Code Section 212 “deduction”. The operating
expenses of Partnership will be significantly less than the amount of the capital loss.

Issue 2: To what extent does the $100 miliion loan reduce the “investment base”?

Conclusion: Code Section 6111(cK3)XA) provides that, except as provided in this

h, the texm “i base” means, with respect to any year, the amount of
moncy and the adjusted basis of other property (reduced by any liability to which such
other property is subject) contributed by the invesior as of the close of such year. Code
Section 6111{c}3)(B) further provides that for purposes of subparagraph (A), there shall
not be taken into account any amount borrowed from any person who participated in the

ion, sale, or of the i or who is a related person as
defmed in Code Section 465(b)X3)C), unless such amount is unconditionally required to
be repaid by the investor before the close of the year for which the determination is
being made.

‘Temp. Treas. Reg. Section 301.6111-1T A-14(2) further provides that the investment
base must be reduced by:
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“Any amount borrowed by the investor, even if borrowed on a recourse basis,
from any person, if the loan is arranged by a participating (or refated) person,
unless the amount is unconditionally required to be repaid by the investor before
the close of the year for which the determination is being made.”

The assumed fact pattem is that Investor contributed $150 million of cash subject to a
$100 million foan to P: hip. The $100 million loan was assuméd by
Partnership. Under Code Section 6111(c}3)(A), the investment basc amount would be
$150 miliion, the amount of money contributed. Thc $100 million loan would not

reduce the $150 million amount b the red plated under the statute
- only relates to “any liability to which such other property is subject”, not to the cash
contributed:

Code Section 6111(cX3)(B) could apply to-a contribution of cash to a partnership based
upon the “for purposes of subparagraph (A)” language which effectively reduces the
amount of cash contributions for specifically defined liabilities {relative to the treatment
of the amounts of other property contributed which is reduced by any liability). Code
Section 611 1{c)3}B) would not, howevcr apply to the assumed fact pattern because the
loan was obtained from a third party bank.

Based upon the language in Temp. Treas. Reg. Section 301.61 11-1T A-14(2), the
Service could take the position that the cash contribution of $150 million is reduced by
the $100 million loan because the financing was “arranged” ag defined by the

Regulation. Thereis, b , & question of the current applicability of the “arranged”
fi g logic b the exclusion from the i base of Joans that were
“arranged” by a participating or related person in the temporary regulations is not
supported in the statute or legislative history and the temporary regulation is over ten
years old.

Issuc 3 To what extent is the “i base” reduced by “cash equivalents” or
k ities™ held by P: hip? .

Conclusion: Code Section 611 1(cY3XA) provides that, except as provided in this

h, the term “i base” means, with respect to any year, the amount of
money and the adjusted basis of other property (reduced by any lability to which such
other property is subject) contributed by the investor as of the close of such year. Code
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Section 611 1{cH3)}CXi) provides “no amount shail be taken into account under
subparagraph (A) which is to be held in cash equivalent or marketable securities.

Temp. Treas. Reg. Section 301.61 ll 1T A-14(4) further provxdm lhat the investment
base is reduced by:

“Any amounts to be held for the benefit of investors in cash, cash
equivalents, or marketable securities. An amount is to be held in cash
equivalents if the amount is to be held in a checking account, savings account,
mutual fund, certificate of deposit, book entry governraent obligation, or any
other similar account or arrangement. Marketable securities are any securities
that are part of an issue any portion of which is traded on an established
securities market and any securities that are regularly quoted by brokers or
dc_:alers making a market.” - :

The Conference Committee Report to the 1984 Tax Act and the Blue Book explanation
prepared by the staff of the Joint Committee on Taxation do not explain the above
“cusrent asset exclusion” {cash, cash equival and marketabl ities). The togical
premise underlying the exclusion is a concern by Corngress and the authors of the
temporary regulations that absent such exclusion, tax shelter partici might

artificially reduce tax sheliter ratios by contributing asscts to a program that are not

integral to the & made by the program. A ly, diff iation is made.
with respect to “any amounts to be held for the benefit of investors”. The description
of the held in cash equival in the Regulation focuses upon investments of

non-working capital invested for the benefit nf investors versus current assets that are
an integral p t of the i

None of the amounts contributed by an Investor to the BLIPS program constitute
“amounts to be held for the benefit of investors™ based upon the following description
of the foreign currency trades to be entered into by the investment partnership. The total

q

amount of cash contributed by the Investor to the i P is required as
working capital to either directly fund/purct foreign positions or
instruments, or to collateralize borrowing used to enter into !hosc positions or
instruments.
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To illustrate how the investment parinership would utilize the funds contributed by
Investor, the following three trades that are representative of the trades 1o be used in the

BLIPS program are described:

Example | - -

The following example, using OTC forward contracts to sell foreign currency (go short)
and purchase U.S. dollars (go long), is rep ive of the i entered into

pursuant to the strategy. The premise underlying the trade is that the foreign currency

will devalue against the dollar over the term of the trade. The forward contracts would

typically have the following attributes: -

Notional Amount . $100 million

Initial Cash Outlay

Required Collateral  Up to $100 million

Terms of Contract  Counterparty has option of requiring either physical
delivery or cash settlement

"o e

Trade Mechanics: At time 0, Parinership enters a trade whereby at time T Partnership is
required to deliver a fixed amount of Foreign Currency (X) in exchange for a fixed
amount of Dollars (). Attime 0; T, X and Y are all known and fixed. Should
counterparty require physical delivery, at time T, Partnership will be required to buy in
the market X units of foreign currency and deliver those X units to counterparty. To
coraply with such requirement, Partnership must have the means at time T {and the
ability to demonstrate at time 0, that it would bave the means at time T) to purchase X
units of foreign A ing initial dollar notional amount of $100 million and
no change in foreign exchange rates, P hip will be required to purchase foreign
currency in the amount of $100 miltion.

Example 2

A second trade involves forward purchases of 30 year Treasury Bonds {go long) and
forward sales of 29 % year Treasuries (go short). (This trade is sometimes called “On
the run v. off the run.”) The objective of the trade is to profit from yield differentials on
the two types of bonds caused by greater liquidity in the 30 year bonds versus the 29 %
bonds. Physical delivery is required for this trade, bence, the working capital required at
settlement may equal the notional amount of the forward.

« Notional Amount $100 million
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« Initial Cash Outlay  Up to $100 mi